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On appeal from 2016 MBQB 169

LEMAISTRE JA

Introduction

(1] A practice commonly known as “the 60’s scoop” involved
removing Aboriginal children from their families and placing them with
non-Aboriginal parents. These “children” now wish to claim for damages

arising from that practice by way of a class action,

(2] This case is about who should have catriage of the proposed class
action. The appellants appeal the decision of the motion judge to stay their
action (the Thompson action) in favour of another proposed class proceeding

(the Meseches action).

Backeround

[3] On April 20, 2009, Lynn Thompson, David Chartrand and Laurie-
Anne O’Cheek, the plaintiffs in the Thompson action, commenced an action
seeking damages from Her Majesty the Queen in Right of Manitoba, as
Represented by the Minister of Justice of Manitoba (Manitoba) and Her
Majesty the Queen in Right of Canada, as Represented by the Minister of
Indian and Northern Affairs of Canada (Canada). They proposed a class
proceeding pursuant to The Class Proceedings Act, CCSM ¢ C130 (CP4) to
compensate the putative class members for loss of identity, family,

community and culture and for abuse, denigration and humiliation.

4] On February 4, 2011, they filed an amended claim and on
March 13, 2015, 'ghey commenced a second action which they called a

1506
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replacement claim to correct an issue with service on the defendants. The

action commenced in 2009 was eventually discontinued.

[5] The proposed class definition in the Thompson action is as

. follows:

All Aboriginal persons . . . who were removed by the Defendants
from their families or communities as children, and suffered
injuries due to the Defendants’ breach of fiduciary obligations,
duty of care and cultural genocide, and their dependants and
family members, any other subclasses that this Court finds
appropriate. ‘ ‘

[6] The named defendants in the Thompson action are Manitoba and
Canada, and the causes of action include breach of fiduciary duty,
negligence and cultural genocide.

(7] A case management conference was scheduled for April 27, 2016,
with the consent of the parties to the Thompson action.

[8] On Apnl 20, 2016, Priscilla Meeches and Stewart Garnett, the
plaintiffs in the Meeches action, filed a separate claim against the Attomey
General of Canada (AG) seeking damages for similar losses. They obtained

permission to participate in the case management conference.
91 The proposed class definition in the Meeches action is as follows;

[AJll Indian, non-status Indian, and/or Metis children who were
taken from (a) their homes on reserves lying within the
boundaries of the [Children’s Aid Societies] in Manitoba, or (b)
resided within the boundaries of the [Children's Aid Societies]
and had not established residence in a place other than a reserve
in Manitoba, at or after September 2, 1966, and were placed in
the care of non-Aboriginal foster or adoptive parents who did not
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raise the children in accordance with the Aboriginal person’s
customs, traditions, and practices.

[10] The only named defendant in the Meeches action is the AG, and

the causes of action are breach of fiduciary duty and negligence.

[11] At the case management conference, all parties to both actions
agreed that the first step in the process towards certification of a class action
ought to be a motion to determine which plaintiffs and corresponding law
firms should have carriage of the proposed class proceedings (the carriage

motion).

[12] Notwithstanding that agreement, the plaintiffs in the Thompson
action filed a motion seeking leave to proceed to certification in order to
determine whether one or more class actions could be certified.as a class
action and, in the alternative, a stay of the Meeches action. The plaintiffs in
the Meeches action filed a motion seeking an order appointing their lawyers
as counse! for the proposed class action, a stay of the Thompson action and a
declaration that no other similar class action may be commenced in
Manitoba without leave of the court. These motions were heard together at

the carriage motion.

[13] At the carriage motion, the motion judge considered a number of
factors and ultimately concluded that the Meeches action would “best serve
the interests of the putative class and the policy objectives of the CP4”
(at para 60). Accordingly, the motion judge ordered:

1. that the Meeches action shall proceed with its counsel, Koskie
Minsky LLP and Troniak Law, as the lead counsel in the

proposed class proceedings;
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2. that the Thompson action is stayed as a proposed class

proceeding;

3. that no other class action may be commenced in Manitoba in
respect of the facts pleaded in the Meeches action without leave

of the court;

4. that leave is granted generally to amend the Meeches statement
of claim to address the issue that the proposed members of the
class ought to include as many Aboriginal persons affected by
the 60’s scoop as possible, including the members of the

Thompson action; and
5. that there shall be no order of costs on these motions.

[14] The plaintiffs in the Thompson action seek to set aside the motion
judge’s order and seek an order for carriage in their favour or, alternatively,
an order permitting both proposed class actions to proceed. Their grounds of

appeal are that the motion judge erred:

1. by adjudicating carriage on the basis of pleadings as they could
be amended, rather than on the basis of the record,;

2. by undertaking a merit-based assessment of which causes of
action would be more likely to succeed at certification or trial
and by concluding that, “a more narrowly construed claim
against fewer defendants will increage the likelihood of
certification” (at para 40);

3. by staying the Thompson action when some of the putative

1509
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class members will be excluded as class members in the

Meeches action;

4. by relying solely on the pleadings to establish the suitability of

the representative plaintiffs in the Meeches action;
5. by taking fairness to the defendants into account;

6. by weighing certification criteria on the carriage motion after
finding that these criteria were only to be considered at the
certification hearing; and

7. by determining carriage prior to the certification hearing,

[15] Leave to appeal is required to appeal an order cei’tifying, or
refusing to certify, a proceeding as a class proceeding (see section 36(4) of
the CP4). The CPA is silent about carriage motions, which are interlocutory
motions. The plaintiffs in the Meeches action filed a motion to quash the
appeal on the basis that the order under appeal is interlocutory in nature and
does not meet the test for leave. This motion was, in my view, properly
withdrawn at the hearing. Leave to appeal an interlocutory motion is not
~ required in Manitoba. This appeal is governed by section 89 of The Court of
Queer's Bench Act, CCSM ¢ C280 (QBA) which permits this Court to set
aside or vary an order made by the Court of Queen’s Bench unless
prohibited by statute,

[16] For the reasons that follow, I would dismiss the appeal.

Carriage Motions

[17] The factors to be considered by a judge on a carriage motion were
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not disputed. This Court has previously considered class proceedings, but

has never considered a carriage motion.
Background

[18] Class action legislation is procedural in nature and allows mass
claims to be tried efficiently without creating new substantive rights. See,
for instance, Bisaillon v Concordia University, 2006 SCC 19 at paras 17-22;
Follick v Toronto (City), 2001 SCC 68 at paras 14-15; and Hislop v Canada
(Attorney General), 2009 ONCA 354 at para 57, leave to appeal to SCC
refused, 2009 CarswellOnt 6639.

[19] In Western Canadian Shopping Centres Inc v Dutton, 2001 SCC
46; Hollick; end Rumley v British Columbia, 2001 SCC 69, McLachlin CJC
reviewed the history and purpose of class proceedings and reiterated the
three objectives previously articulated by the Ontario Law Reform
Commission: judicial economy, increased access to the courts and
modification of the behaviour of actual or potential wrongdoers. See
Ontario Law Reform Commission, Report on Class Actions, vol 1 (Toronto:
Ministry of the Attorney General, 1982) at 117.

Carriage before Certification

[20] Interestingly, the CP4 is silent on the matter of carriage motions.
Section 1 defines a class proceeding as a proceeding that has already been
certified. Nevertheless, courts in Manitoba, British Columbia and Ontario
have found that class proceedings legislation applies to carriage motions
which proceed prior to certification. The courts in Manitoba and British
Columbia have agreed that, while technically the legislation does not confer

jurisdiction to stay an action pre-certification, it does not remove the



Page: 8

inherent jurisdiction of the court to control its own process. See Setterington
v Merck Frosst Canada Ltd, 2006 CarswellOnt 506 (Sup Ct I); Grasby et al
v Merck Frosst Canada Ltd et al; Hamilton et al v Merck Frosst Canada Ltd
et al; Rogers et al v Merck Frosst Canada Ltd et al, 2007 MBQB 97; Nelson
v Merck; Harry et al v Merck, 2006 BCSC 1549; Joel v Menu Foods Genpar
Limited, 2007 BCSC 1248; and Whiting v Menu Foods Operating Ltd, 2007
CarswellOnt 6726 (Sup CtJ),

Applicability of the CPA to Carriage Motions

[21] Courts have also found that sections 12 and 13 of the CPA4, in
addition to court rules and inherent jurisdiction, provide authority for the
court to decide carriage motions before an action has been certified as a class
proceeding:
Court may determine conduct of proceeding
12 The court may at any time make any order that it considers
appropriate respecting the conduct of a class proceeding to
ensure its fair and expeditious determination and, for that

purpose, may impose on one or more of the parties the terms it
considers appropriate,

Court may stay proceeding
13 The court may at any time stay or sever a proceeding related
to the class proceeding on terms the court considers appropriate.

[22] In Grasby, for instance, McKelvey J found that, “while the CP4
does not specifically deal with the issue of pre-certification proceedings, the
reason behind the legislation nonetheless lends itself to its applicability to
such motions” (at para 16). She agreed that, “[t]he goal of the CP4 is one of
judicial economy and access to justice and should result in cases being
handled in the most just, expeditious and inexpensive means possible”
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(ibid), and she held that these goals encompass pre-certification matters. See
also Briones v National Money Mart Company et al, 2016 MBQB 213 at

para 7.

(23] Notwithstanding that the principles and objectives of the CPA
support such proceedings, the Court in Grasby also cited sections 38 and 94
of the OBA, as well as i+ 1.04(1) and 6.01 of the Manitoba, Court of Queen’s
Bench Rules, Man Reg 553/88, in addition to the Court’s inherent
jurisdiction, as providing jurisdiction to order a carriage motion to proceed
prior to certification (see paras 21-24). See also Nelson; Murray v Alberta
(Calgary Health Region), 2007 ABQB 231; and VitaPharm Canada Ltd v
F Hoffmann-LaRoche Ltd, 2000 CarswellOnt 4681 (Sup Ct J), wherein
similarly worded legislation was interpreted in the same fashion.

Carriage Factors

[24] The parties agreed that VitaPharm is the leading case regarding
factors to be considered on a carriage motion. The Court in ViraPharm held
that it is important to be mindful of the policy objectives of class
proceedings legislation when considering carriage and that the “main
criterion” for determining carriage is “what resolution is in the best interests
of all putative class members while at the same time fair to the defendants”
(at para 48). Drawing largely upon American jurisprudence and Herbert B
Newberg & Alba Conte, Newberg om Class Actions, 3rd ed
{Shepard’s/McGraw-Hill, 1992), the Court enumerated the following factors

to be considered in determining carriage (at para 49):

.(i) the nature and scope of the causes of action advanced,;

(ii) the theories advanced by counsel;
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(iii) the state of each class action, including preparation;

(iv) the number, size and extent of involvement of the proposed
representative plaintiffs;

(v) the relative priority of commencing the class action (i.e. filing
date); and

(vi) the resources and experience of counsel.

[25] Courts in Ontario have consistently followed the VitaPharm
factors. See Gorecki v Canada (Attorney General), 2004 CarswellOnt 1266
(Sup Ct I); Genier v CCI Capital Canada Ltd, 2005 CarswellOnt 1141
(Sup Ct J); end Locking v Armtec Infrastructure, 2013 ONSC 331,

[26] In Mancinelli v Barrick Gold Corporation, 2016 ONCA 571,
Strathy CJO, writing for the Court, recently affirmed VitaPharm as the
seminal carriage decision and reiterated the main criteria for determination:
the policy objectives of the CPA (access to justice, judicial economy and
behaviour modification of defendants), the best interests of all putative class
members and fairness to the defendants (see para 13). He confirmed the six
factors from VitaPharm as being factors for consideration, but described the
list as non-exhaustive and found that other factors may be relevant
depending on the circumstances (see para 17).

(27) Courts in Ontario have considered additional factors deemed
relevant to the circumstances: funding, the definition of class membership,
the definition of class period, joinder of defendants, the plaintiff and
defendant correlation, the prospect of certification, the prospect of success
against the defendants and the inter-relationship of class actions in more than
one jurisdiction. See Smith v Sino-Forest Corporation, 2012 ONSC 24; and
Kowalyshyn v Valeant Pharmaceuticals International, Inc, 2016 ONSC
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3819. Recently, there has been a trend of downplaying the factors relating to
counsel and of focussing more on the nature and scope of the causes of
action. See Sharma v Timminco Ltd, 2009 CarswellOnt 6583 (Sup Ct J) and
Smith.

[28] The VitaPharm factors have been applied in carriage decisions in
Saskatchewan, Manitoba and British Columbia. See Grasby and Richard
v British Columbia; AW and DW (Litigation Guardian of) v British
Columbia, 2004 BCCA 337, where the British Columbia Court of Appeal
accepted the VitaPharm factors as “useful considerations” (at para 21).
Saskatchewan has also commented favoursbly on the additional factors
referred to in Kowalyshyn. The courts in Newfoundland and Labrador have
adjudicated carriage motion disputes on a factor-based approach but have
not yet explicitly endorsed the VitaPharm factors, See, for example, Pardy
et al v Bayer Inc-Class Aetions Act, 2003 NLSCTD 109 at paras 12-13,

[29] I would endorse the VizaPharm approach, as expanded in Smith
and explained in Setterington, Locking and Joel which, in my view, best
serves the policy objectives of the CPA.

The Motion Judge’s Decision

[30] The motion judge considered the overriding principles (the policy
objectives of the CP4, the best interests of all putative class members and
fairness to the defendants) and the VitaPharm factors to determine who
should have carriage of the proposed class proceedings. He considered the
differences in the proposed class definitions between the two actions and
found that the proposed class in the Meeches action was not “fundamentally
flawed” (at para 37), as argued by the plaintiffs in the Thompson action, nor
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did it intentionally exclude others with a potential ¢laim regarding “the 60’s
scoop”. The motion judge was aware that proposed members of the
Thompson class could potentially be excluded from the proposed class
proceedings because the definition of the proposed class members in the
Meeches action is narrower, However, he examined the requirements for
certification in section 4 of the CPA, and he noted that the issue of class

definition will be considered more carefully at the certification hearing.

[31] The motion judge also considered the differences in the causes of
action and the defendants named in the two cleims, He found that the
Thompson action includes a number of causes of action, some of which were
“novel and potentially problematic” and which would “not serve to secure
the just, most expeditious and least expensive determination of the proposed
class proceeding” (at para 30). The motion judge preferred the theory of the
Meeches claim because of its narrower focus and its fewer defendants. The
motion judge was of the view that the prospects for certification of the
Meeches action were greater than the Thompson action because of its
narrower focus and because it was based on an action which had already
been certified in Ontario. After conducting a qualitative analysis, the motion
judge determined that, “the best interests of the putative class members
while ensuring faimess to the defendants favours the approach adopted in
the Meeches action” (at para 34),

[32] The motion judge addressed the suitability of the proposed
representative plaintiffs in both actions and found this to be a neutral factor
in his analysis. He also considered the work done in each of the two actions

and determined that both actions were at relatively the same state of |

preparation. However, the motion judge expressed concem about the
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seven-year delay from the time the first Thompson action was filed in 2009
until the request for a case management conference was made in 2016, He
found that there was no reasonable explanation for the delay and that the
delay was “not in the best interests of the putative class members and [was]

inconsistent with the requirements of the CP4” (at para 46).

[33] The motion judge gave little, if any, weight to the fact that the
Thompson action was filed before the Meeches action, particularly in light
of the failure to advance the Thompson action in a timely manner, Finally,
he found that, “the knowledge, expertise, experience and resources of
[counsel for the Meeches action] tips the balance slightly in their favour”
(at para 56).

Positions of the Parties

Position of the Plaintiffs in the Thompson Action

[34] The plaintiffs in the Thompson action argue that the motion judge
determined that the class definition in the Meeches action was deficient (as
evidenced by the order granting leave to amend the statement of claim to
include as many persons as possible) and that he erred by considering how
the pleadings could be amended to broaden the class, rather than on the basis
of the record. They also argue that the class definition in the Meeches action

is too narrow and that it is incapable of being expanded to include all of the -

members of the putative class in the Thompson action,

[35] They assert that the motion judge went too far in assessing the
merits of each cause of action and that a “simpler and leaner” claim is not a

basis to prefer the Meeches action.
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[36] Finally, the plaintiffs in the Thompson action submit that the
motion judge improperly relied on the statement of claim in the absence of
any evidence regarding the suitability of the plaintiffs in the Meeches action
as representative plaintiffs when deciding the motion; that he should not
have determined carriage prior to the certification hearing; and that he erred
by taking faimess to the defendants into account and by weighing criteria

relevant to certification on the carriage motion.
Position of the Plaintiffs in the Meeches Action

[37] The plaintiffs in the Meeches action argue that the decision of the
motion judge is a highly discretionary decision in the case management
context and that it is entitled to considerable deference, particularly in this
case where the law and the factors governing a carriage motion were not in
dispute. They argue that the motion judge properly applied the two
over-arching considerations of the best interests of the class and fairness to
the defendants and ultimately decided the carriage motion on the basis of the

key factors relevant to these proceedings.
Positions of Canada and Manitoba
[38] Canada did not submit argument at the appeal.

[39] Manitoba argues that the motion judge did not commit palpable
and overriding error in determining the issue of carriage prior to

certification.

St d of Review

(40] The decision of the motion judge granting carriage of the action to
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the plaintiffs in the Thompson action involved a weighing and belancing of
factors and the management of the proceedings and is, therefore, a
discretionary decision. Such a discretionary decision is entitled to deference
unless the motion judge erred in principle by misdirecting himself on the law
or the facts or his decision was so clearly wrong as to amount to an injustice.
See Perth Services Ltd v Quinton et al, 2009 MBCA. 81 at paras 22-28; and
Soldier v Canada (Atto;‘ney General), 2009 MBCA 12 at paras 24-25.

41 The parties agree that the motion judge considered the correct law.
The issue on appeal is whether the motion judge committed palpable and

overriding error in the application of the law to the facts, in weighing the

applicable factors, or whether the decision was so clearly wrong as to

amount to an injustice.

Analysis

[42] The motion judge reviewed both proposed class proceedings
including the class definitions, the causes of action and the remedies sought.
He considered the applicable legislation and case law and found that
determining the carriage motion prior to certification was in the best
interests of the putative class, fair to the defendants and consistent with the

policy objectives of the CPA of access to justice and judicial economy.

[43] The motion judge relied on the VitaPharm factors, as expanded in
Smith and explained in Setteringtoh, Locking and Joel. He found that the
nature and scope of the causes of action, the case theories, the state of each
action including the seven-year delay in the Thompson action, the resources
and experience of counsel and the prospects of certification, when

considered in the context of the overriding principle of determining what is
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in the best interests of the putative class members having regard to the policy
objectives of the CPA and fairness to the defendants, favoured granting
carriage to the Meeches action (see paras 20, 28, 34, 38, 56). He also found
that allowing both actions to proceed to a certification hearing would
“unnecessarily complicate the process . . . and would not be in the best
interests of the putative class” (at para 61).

[44] In reaching these conclusions, the motion judge considered the
Ontario Superior Court decision in Brown v Canada (Attorney General),
2013 ONSC 5637, where a more focussed claim, similar to the Meeches
claim, was certified and the certification order was upheld on appeal, See
Brown v Canada (Attorney General), 2014 ONSC 6967.

[45] While the plaintiffs in the Thompson action allege that the motion
judge erred, in my view, they have not demonstrated any error in principle or
palpable and overriding error that would allow this Court to intervene, nor
have they demonstrated that the order is unjust. There are, however, three

grounds of appeal which warrant further comment.
1. Exclusion of Class Members

[46] The primary focus of the argument of the plaintiffs in the
Thompson action was protection of the class, The motion judge’s order
prevents the plaintiffs in the Thompson action from advancing a class
proceeding on the facts pled in the Meeches action without leave. The
plaintiffs in the Thompson action argue that the class in the Meeches action
ig too narrow because it focusses only on children who were apprehended
pursuant to the Canada-Manitoba Child Welfare Agreement dated
September 2, 1966 (Agreement) and that there were children who were
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apprehended outside of that Agreement. They argue that the motion judge
improperly minimized “the single most important distinction between
Meeches and Thompson” and that the motion judge ought to have preferred

the Thompson action based on class definition.

[47] Even though certification of the Meeches claim, with the existing
class definition, will result in the exclusion of individuals who fall within the
class definition in the Thompson action, they will not be deprived of access
to justice, but they will be required to advance individual claims. The
motion judge was cognizant of this issue and, while it is regrettable that
there may be individuals who are not included in the putative class
proceeding, the motion judge's weighing of this factor is entitled to

deference.
2. Manitoba as a Defendant

[48) As noted previously, the Thompson claim includes Manitoba as a
defendant whereas the Meeches claim does not. While this may be
surprising in the sense that Manitoba was a party to the agreement that forms
the basis of the Meeches action, and it was Manitoba Children’s Aid
Societies which actually removed children from their homes and placed
them with families “who did not raise the children in accordance with the
Aboriginal person’s customs, traditions, and practices”, this argument was
also considered by the motion judge. On this point, the motion judge said
(at para 38):

However, the possible cause of action based on the manner in

which Manitoba implemented the placement of Aboriginal

children during the relevant time is difficult to discerm on a

review of the statement of claim in the Thompson action.
Although I am not making a determination on the issue at this
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stage, I have concern that the possible cause of action alleged
against Manitoba based on an alleged fiduciary duty owed by
Manitoba and an alleged breach of that duty are vague and not
clearly pled.

[49] In reaching his decision that, “a more narrowly construed claim
against fewer defendants will increase the likelihood of certification and
facilitate the expeditious prosecutic;n of the claims of the proposed class
members” (at para 40), the motion judge relied on the Setterington decision
where the Court said that, “The mere inclusion of a multitude of defendants
is not sufficient to provide a basis for the preference of one action over

another” (at para 18).

[50] The plaintiffs in the Meeches action relied on the pleadings in a
similar class action in Ontario. The representative plaintiff in Brown v
Canada (Attorney General), 2017 ONSC 251, named the AG as the sole
defendant in its action and recently succeeded on a motion for summary
judgment. The Court found the AG liable for breaching a common-law duty
of care owed to the class members (see para 86). In finding that the AG
breached the Canada-Ontario Welfare Services Agreement, the Court said,
“One could argue that it was Ontario that breached sections 2(1) and (2) of
the Agreement because it proceeded to extend the named provincial
programs to the reserves even though Canada had not consulted any Indian
Band” (at para 38). However, the Court made no finding in terms of
Ontario’s liability.

[51] In my view, the motion judge was alive to the differences between
the two actions regarding the defendants. The plaintiffs in the Thompson
action have not demonstrated that he erred in this regard and his decision is

entitled to deference.,
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3. Suitability of the Proposed Representative Plaintiffs

[52) The motion judge found that the proposed representative plaﬁtiffs
in both actions may be suitable representative plaintiffs in the proceeding
and that, “there is nothing to indicate that the plaintiffs in the Meeches
action would do anything other than fairly and adequately represent the
interests of the proposed class” (at para 51), The plaintiffs in the Thompson
action argue that the motion judge improperly made his decision on the basis
of the pleadings rather than evidence, While there were no affidavits from
the proposed representative plaintiffs in the Meeches action (as there were
for the Thompson action and as one might expect), the motion judge did
consider an affidavit from a lawyer from the law firm representing the
plaintiffs in the Meeches action in addition to the statement of claim. While
minimal and of a hearsay nature, the affidavit did provide some evidence of
the suitability of Meeches and Garnett as representative plaintiffs and this

ground of appeal does not require appellate intervention.
Costs

[53] The plaintiffs in the Meeches action seek costs in the amount of
$25,000 against the Jaw firm representing the plaintiffs in the Thompson
action on the basis that section 37(2) of the CP4 provides that the court has
limited discretion to award costs regarding an appeal arising from 2 class
proceeding, They argue that the appeal was unnecessary because the motion
judge did not extinguish the ability of the plaintiffs in the Thompson action
to proceed with their own claims, that the appeal has increased the costs to
the parties and that the appeal has further delayed the proceedings. They
also argue that an order for costs ought to serve as a disincentive to future
appeals of carriage decisions. The plaintiffs in the Thompson action argue
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in response that costs in these circumstances would be punitive and would

have a chilling effect on access to justice.

[54) In my view, section 37 of the CPA informs the issue of costs in this
case, even though the proceeding has not yet been certified, because this is
essentially an “appeal arising from a class proceeding”, As has already been
explained, a carriage motion is a “stage of a class proceeding” to which class

proceedings legislation applies.

[55] I am not persuaded that costs should be awarded to the plaintiffs in
the Meeches action. Sections 37(1) and 37(2) make it clear that costs should
not be awarded absent vexatious, frivolous or abusive conduct, an improper
purpose or exceptional circumstances, none of which, in my view, were

demonstrated in this case,

Conclusion

[56] In reaching his decision, the motion judge considered the
arguments before him and weighed the appropriate factors. The issue is
whether the motion judge erred in principle, committed palpable and
overriding error in applying and weighing the relevant factors or whether the
decision is unjust. In my view, the motion judge committed no error in
principle and his decision is certainly not so clearly wrong as to amount to
an injustice. I would therefore dismiss the appeal withoutfms.

Chtenle N

JA

.
I agree: !?‘ﬁ‘\‘-( é’/imw'b;“ JA
Lagree: _ (J. T &/\*\M' JA
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APPENDIX “A”

The Class Proceedings Act, CCSM ¢ C130

PART 1 |
INTRODUCTORY PROVISIONS

Definitions

1

In this Act,
“certification order” means an order certifying a proceeding as ‘a class
proceeding;

“class proceeding” means a proceeding certified as a class proceeding under
Part 2;

“commeon issues” means
(a) common but not necessarily identical issues of fact, or
(b) common but not necessarily identical issues of law that arise from
common but not necessarily identical facts;
“court”, except in sections 36 and 37, means the Court of Queen's Bench,

“defendant” includes a respondent;

“party” means a representative plaintiff or a defendant but does not include
individual members of a class or of a subclass;

“plaintiff” includes an applicant;

“representative plaintiff”’ means a person appointed as a representative
plaintiff under section 2, 3 or 6.

PART 2
CERTIFICATION

Member of class may commence proceeding

2(1)

One or more members of a class of persons may commence a proceeding

in the court on behalf of the members of that class.

Motion for certification by plaintiff

2(2)

A. person who commences a proceeding under subsection (1) must make a

motion to the court for an order
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(a) certifying the proceeding as a class proceeding; and

(b) appointing a representative plaintiff.

Timing of motion
2(3) A motion under subsection (2) must be made

(a) within 90 days after the close of pleadings or the noting of a defendant in
default; or

(b) with leave of the court, at any other time.

Representative plaintiff not from class

2(4) The court may appoint a person who is not a member of the class as the
representative plaintiff only if it is necessary to do so in order to avoid a substantial
injustice to the class.

Certification of class proceeding
4 The court must certify a proceeding as a class proceeding on a motion
under section 2 or 3 if

(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of two or more persons;

(c) the claims of the class members raise a common issue, whether or not the
common issue predominates over issues affecting only individual members;

(d) & class proceeding would be the preferable procedure for the fair and efficient
resolution of the common issues; and

(e) there is a person who is prepared to act as the representative plaintiff who
(i) would fairly and adequately represent the interests of the class,

(ii) has produced a plan for the class proceeding that sets out a workable
method of advancing the class proceeding on behalf of the class and of
notifying class members of the class proceeding, and

(iif) does not have, on the common issues, an interest that conflicts with the
interests of other class members,

Court may determine conduct of proceeding

12 The cowrt may at any time meke any order that it considers appropriate
respecting the conduct of & class proceeding to ensure its fair and expeditious
determination and, for that purpose, may impose on one or more of the parties the
terms it considers appropriate.
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Court may stay proceeding
13 The court may at any time stay or sever a proceeding related to the class
proceeding on terms the court considers appropriate.

Appeals
36(1) A representative plaintiff or defendant may appeal without leave to The
Court of Appeal from

(a) a judgment on common issues; or

(b) an order under Division 2 of this Part, other than an order that determines
individual claims made by class or subclass members.

Leave to appeal
36(2) With leave of a justice of The Court of Appeal, a representative plaintiff or
a defendant may appeal to that court from any order

(a) determining an individual claim made by a class or subclass member: or

(b) dismissing an individual claim for monetary relief made by a class or
subclass member.

Appeal by class member
36(3) With leave of a justice of The Court of Appeal, a ¢lass or subclass member
may appeal to that court from any order

(a) determining an individual claim made by that class or subclass member; or

(b) dismissing an individual claim for monetary relief made by that class or
subclass member.

Appeal of certification decision
36(4) With leave of a justice of The Court of Appeasl, a representative plaintiff or
defendant may appeal to The Court of Appeal from

(a) an order certifying or refusing to certify a proceeding as a class proceeding;
or

(b) an order decertifying a proceeding,

Right of class member to appeal
36(5) If a representative plaintiff does not appeal or seek leave to appeal as
permitted by subsection (1) or (4) within the time limit for bringing an appeal set
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under the Cowrt of Appeal Rules, or if a representative plaintiff abandons an appeal
under subsection (1) or (4), any member of the class or subelass for which the
representative plaintiff had been appointed may make a motion to a justice of The
Court of Appeal for leave 1o act as the representative plaintiff for the purpose of
subsection (1) or (4).

Deadline for class member
36(6) A motion by a class or subclass member for leave to act as the
representative plaintiff under subsection (5) must be made within 30 days after the
expiry of the appeal period available to the representative plaintiff or by such other
date as the justice may order.

Extension of time limit to appeal

36(7) If leave has been granted to a member of a class or subclass under
subsection (5), the time limit for that person to appeal or seek leave to appeal is
extended for 30 days after the date leave is extended by The Court of Appeal.

PART S
COSTS, FEES AND DISBURSEMENTS
Costs
37(1) Subject to this section, no costs may be awarded against any party with
respect to any stage of a class proceeding, including a motion for certification
under subsection 2(2) or section 3, or any appeal arising from a class proceeding.

Considerations re costs

37(2) The Court of Queen's Bench. or The Court of Appeal may only award costs .

to a party in respect of a motion for certification or in respect of all or any part of a
class proceeding or an appeal arising from a class proceeding if

(a) the court considers that there has been vexatious, frivolous or abusive conduct
on the part of any party;

(b) the court considers that an improper or unnecessary motion or other step has
been made or taken for the purpose of delay or increasing costs or for any
other improper purpose; or

(c) the court considers that there are exceptional circumstances that make it
unjust to deprive another party of costs.

Assessment of costs :
37(3) A court that orders costs under subsection (2) may order that those costs be
assessed in  any manner that the cowrt considers appropriate.
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Class members not liable for costs

37(4) Class members, other than a person appointed as a representative plaintiff,
are not liable for costs except with respect to the determination of their own
individual claims.

The Court of Queen's Bench Act, CCSM ¢ C280
Stay of proceedings
38 The court, on its own initiative or on motion by a person, whether or not a

party, may stay a proceeding on such terms as are considered just,

Appeal to Court of Appeal
89 Unless otherwise provided by statute,

(a) an order made by the court may be set aside in whole or in part or varied; and

(b) a verdict of a jury may be set aside in whole or in part
on appeal to the Court of Appeal.

Multiplicity of proceedings
94 As far as possible, a multiplicity of proceedings shall be avoided.

Manitoba, Cowrt of Queen's Bench Rules, Man Reg 553/88

General principle

1.04(1) These rules shall be liberally construed to secure the just, most expeditious
and least expensive determination of every civil proceeding on its merits.

Order
6.01(1) Where two or more proceedings are pending in which,

(a) there is a question of law or fact in common;

(b) the relief claimed arises out of the same transaction or occurrence or series
of transactions or occurrences; or

(¢) for any other reason an order ought to be made under this rule;

the court may order that,
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(d) the proceedings be consolidated, or heard at the same time or one
immediately after the other; or

(e) any of the proceedings be,
(1)  stayed until after the determination of any other of them, or

(if)  asserted by way of counterclaim in any other of them.

Directions
6.01(2) In the order, the court may give such directions as are just to avoid
unnecessary costs or delay.
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August 4, 2017

The Honourable Justice A, D. Macleod
The Calgary Courts Centre

601 5" Street SW

Calgary, AB T2P 5P7

Your Lordship:

Re: Vietor Bird et al v. Attorney General of Canada
Court File No: 1701-08523

Sarah Glenn v, Attorney General of Canada
Court File No: 1601-13286

We are counsel for the Plaintiffs in the above action 1701-08523. We enciose a copy
of our Statement of Claim.

We represent over 600 indigenous persons who have suffered cultural deprivation,
and sexual and physical abuse as a result of being placed in adoptive homes and
foster care in Alberta, Saskatchewan and British Columbia.

We have been informed that Koskie Minsky LLP has brought an application before
you seeking carriage of the action and has served merchant Law Group which had
filed an action some time ago. We are also advised that the matter has been argued
and s under reserve.

Qur clients have expressed concern that carriage of this matter is being sought
without any input frorn them as to their interests and needs and have directed us to
80 advise the Court.

We are mindful of our obligation to work cooperatively with other counsel in the best
interests of the Class. We wish to indicate to the Court that we intend to operate in
an inclusive manner with other counsel for the benefit of the indigenous Class
members,

PAGE 2/4 * RCVDAT 040812017 12:1§:39 PM [Eastern Daylight Time] * SVR:KIMFAX /2 * DNIS:4928* CSID:DD West LLP * DURATION {mm-5s}:00-56



IP)WEST LLp

CALGARY - AIRDRIE - WINNIPEG

Itis our intention to bring an application for the opportunity to be heard in the carriage
issue and are prepared to file that application by August 18, 2017.

Yours truly,

DD WEST LLP
Per:

Yo'

William S. Klym
WSK/ wiw
Encl.

(v Koskie Minsky LLP
Attantion: K, M. Baert
Via Facsimile: 416-204-4928

Merchant Law Group LLP
Attantion: E. F. A. Merchant
Via Facsimile: 306-522-3299

Adam North Paigan
Via E~mail: adamnortheeigan@armail.com

DD West LLP
Brian Meranek, Q.C.

Via E-mait: bmeronek@ddwest.com
Client
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THIS 1S EXHIBIT “61” REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018

1 \
A COMMISSIONER FOR TAKING AFFIDAVITS, ETC.
GARTH MYERS

[y
o
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CALGARY COURTS CENTRE
SUITE 2401 - N
€01-5TH STREET S.W.

THE HONOURABLE MR. JUSTICE
CALGARY, ALBERTA T2P 5P7

ALAN D. MACLECD

PH  (403) 297-4300
FAX (403) 297-7536

COURT OF QUEEN'S BENCH OF ALBERTA

August 9, 2017

Mr. William Klym

DD West LLP

310,525 - 11 Avenue SW
Calgary, AB T2R 0C9

Via Fax: (403) 245-0115

RE: Victor Bird v. Attorney General of Canada
Court File No: 1701-08523

Sarah Glenn v. Attorney General of Canada
Court File: 1601-13286

Dear Counsel:
I acknowledge your letter of August 4, 2017.
As you rightly pointed out there is an application before me upon which I have reserved.

The only matters that I may consider with respect to my decision are those that are properly
brought forward to the Court in the accordance with our Court rules.

Yours truly,

L. oo

'631 « Mr, Justice A.D, Macleod

ADM/lc

cc: K M. Bert- Koskie Minsky LLP- Fax: (416) 204-4928
EF. A Merchant- Merchant Law Group LLP- Fax- (306) 522-3299

PAGE 1/1* RCVDAT 09/08/2017 4:09:04 PM [Eastern Dayfight Time]* SVR:KMFAX1/0* DNIS:4028* CS1D:4032977536 * DURATION {pam-5s):00-21



THIS 1S EXHIBIT “62” REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018

A COMMISSIONER FOR TAKING YA FFIDA VITS, ETC.
GARTH MYERS

[
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KOSKIE
MINSKY

JUSTICE MATTERS

August 14, 2017

BY FAX (c/o Laura Cho 1-403-297-7536)

The Honourable Mr. Justice A.D. Macleod
Court of Queen's Bench of Alberta
Calgary Courts Centre

601 5" Street SW

Calgary, AB T2P 5P7

Dear Justice Macleod:

Kirk M, Baert *

through a

" Direct Dial: 416-595-2092

Direct Fax: 416-204-2889
kmbaert@kmlaw.ca

Re: Glenn v, Attorney General of Canada, Court File No. 1601-13286

File No. 16/2003

We have the letters exchanged in this matter-on August 4 and August 8. The motion has been
fully briefed and fully argued for some time. The decision under reserve was held due to the
pending decision of the Manitoba Court of Appeal in a related matter. That decision has now
been released. It is neither fair nor appropriate that this late-blooming matter be allowed to delay
this matter further. At some point, there must be an end to further Sixties Scoop actions being

filed. That end has been reached here.

Yours truly,

KOSKIE MINSKY LLP

Kirk M. Baert
KMBis

c William S. Klym, Brian Meronsk — DD West LLP
Roch Dupont/Tony Merchant/Anthony Tibbs/Evatt Merchant - Merchant Law Group
Wayne Schafer/Alethea LeBlanc/Catherine Mocre/Travis Henderson - Justice Canada
Peter Barber — Alberta Justice
Steven Cooper — Ahlstrom Wright Oliver & Cooper
David Klein = Kiein Lawyers LLP
Celeste Poltak/Garth Myers ~ Koskie Minsky LLP

KM-2938824v1

CIVIL LITIGATION | CLASS ACTIONS | LABOUR LAW | PENSICN & BENEFITS
20 QUEEN STREET WEST, SUITE 800 | TORONTO, ON M5H 3R3 | WWW.KMLAW.CA
KOSKIE MINSKY LLP
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THIS 1S EXHIBIT “63”’ REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018

O\

A COMMISSIONER FOR TAKING AFFIDA VITS, ETC.
GARTH MYERS



310. 525 - 111h AVENUE S.W.
CALGARY, ALBERTA
EST LLp

FELEPHONE (403) 2450111

CALGARY - AIRDRIE - WINNIPEG FACSIVILE (103) 245.0148

Wileess v kiyre

e el 3100

R P B Y - T E AT

W aey Wrgihit
Pohiv

AU R AIRS

Wl pidileen il et

PRAMEH O FUES
WIRNILG
RRIENE

TOLL FREE {855} 656-1495
WEBSITE: www.ddwestlip.com

August 18, 2017

The Honourable Justice A. D. MacLeod
The Calgary Courts Centre

601 5% Street SW

Calgary, AB T2P 5P7

Your Lordship:

Re: Sarah Glenn v. Attorney General of Canada
Court File No: 1601-13286

Victor Bird and Leona Paul v. Attorney General of Canada
Court File No: 1701-08523

We have filed an Application with three supporting affidavits, Dennis Paul, Victor Bird
and Whitney Wright, returnable September 1, 2017, enclosed herewith.

The Paul and Bird affidavits were filed in Court File No: 1701-08523, which is the
Court proceeding in which we are counsel for the Representative Plaintiff, but the
affidavits have also been filed in Court File No: 1601-13286.

We fited the Application in Chambers because the Case Management officer, Ms.
O'Brian is presently on vacation and we cannot get a return date until her return on
August 21, 2017,

Once we obtain available dates, we will canvass the other counsel as to their
availability. :

Yours truly,

DD WEST LLP
Per,

Willighh S. Kiym
WSK ¢wiw
Encl.

Koskie Minsky LLP -
Attention: K. M. Baert
Via Facsimile: 416-204-4928
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WEST 11p

CALGARY - AIRDRIE - WINNIPEG

Merchant Law Group, LLP
Attention: E. F. A. Merchant
Via Facsiinile: 306-522.3209

DD West LLP ,
Brian Meronek, Q.C.

Via E-mail: bmeronek@ddwest.com
Client
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Form 27
2
ﬁmmﬁ COURT
EILED
1601-13286 's Stamp
AUS1S 2017
COURT OF QUEEN'S BENCH OF
ALBERTA JUDICIAL CENTRE
OF CALGARY
CALGARY
SARAH GLENN

ATTORNEY GENERAL OF CANADA
and
1701-08523

COURT OF QUEEN'S BENCH OF
ALBERTA

CALGARY

VICTOR BIRD and LEONA PAUL
ATTORNEY‘ GENERAL OF CANADA
APPLICATION

DD WEST LLP

#310, 525 - 11% Avenue SW

Calgary, AB T2R 0C9

Attention: William S. Klym / Brian Meronek, Q.C.
Ph: (403)245-0111

Fax: (403)245-0115

File No. 130289-0001

NOTICE TO RESPONDENTS KOSKIE MINSKY LLP, counsel for the Plaintiff in

Court File No: 1601-13286

This application is made against you. You are a respondent.

You have the right to state your side of this matter before the Court.

To do so, you must be in Court when the application is heard as shown below:
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Date: September 1, 2017
Time: 10:00 AM
Where: Calgary Court Centre, 601 — 5% St. SW, Calgary, AB T2P 5P7

Before Whom: Master in Chambers
Go to the end of this document to see what else you can do and when you must do it.

Remedy claimed or sdught:

1. An order permitting the proposed representative Plaintiffs in Action No: 1701-
08523 to make representations to the Court in respect of the pending carriage
application in Court File No: 1601-13286.

Grounds for making this application:

2. That the representative Plaintiffs in Action No: 1701-08523 and the members of
the putative Class that are clients of DD West LLP should be heard before any
carriage determination is made.

3. That the spirit of truth and reconciliation by which relations between
governmental authorities and indigenous people are now governed, should apply
to issues of case management in these proceedings including carriage of these
actions.

4. That prosecution of the 60’s scoop class actions currently filed in Alberta should
be reflective of the needs and desires of the indigenous people and to proceed in
an inclusive rather than exclusive fashion.

Material or evidence to be relied on:
5. Affidavits of Whitney Wright, Victor Bird and Dennis Paul, as filed.
Applicable rules:
6. N/A
Applicable Acts and regulations:
7. The Class Proceedings Act, SA, 2903. C-16.5
» 1 plalned of or object

8. N/A
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How the application is proposed to be heard or considered:

9. To be placed on the morning chambers list to be then referred to the Case
Management Officer for a returnable date before the Honourable Justice A.D.
Macleod.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the
applicant(s) what they want in your absence. You will be bound by any order that the
Court makes. If you want to take part in this application, you or your lawyer must attend
in Court on the date and at the time shown at the beginning of the form. if you intend to
give evidence in response to the application, you must reply by filing an affidavit or other
evidence with the Court and serving a copy of that affidavit or other evidence on the
applicant(s) a reasonable time before the application is to be heard or considered.
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1, Whrtney Wright fthe Crty of Ca!gary. Provmoe of Alberta, MAKE OATH AND SAY

THAT: -

1. That the Afﬂdawt of Victor Bird and the Affidavit of Dennis Paul, attached hereto'

1601-13286

COURT OF QUEEN'S BENCH OF
ALBERTA

CALGARY
SARAH GLENN

[ clErk o T
FILED

AUG!BZ{“]

JUDICIAL ceN
OF CALGARY =

COURT |

—

ATTORNEY GENERAL OF CANADA
And
1701-08523

COURT OF QUEEN'S BENCH OF
ALBERTA

CALGARY

VICTOR BIRD and LEONA PAUL _
ATTORNEY GENERAL OF CANADA
AFFIDAVIT

DD WEST LLP

#310, 525 — 11" Avenue SW

Calgary, AB T2R 0C9

Attention: William S. Klym / Brian Meronek, Q.C.
Ph: (403)245-0111

Fax: (403)245-0115

File No. 130288-0001

AFFIDAVIT OF WHITNEY WRIGHT

Sworn on August \<} ., 2017

and marked as Exhibits “A” and “B"” respectively, are being filed in Court File

No: 1701-08523.

_I
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2. I make this affidavit for the purpose of ensuring that the Bird and Paul Affidavits
are filed in Court File No: 1601-1 3286.

SWORN BEFQRE ME at Calgary,
Alberta, this /& _day of August, 2017.

WHITNEY WRIGHi i’

v
Nt N N N N Vs

Province of Alberta

WILLIAM S. KLYM
Barrister & Solicitor
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COURT FILE NUMBER  1701-08523 pa——
COURT COURT OF QUEEN'S BENCH OF |

ALBERTA
JUDICIAL CENTRE CALGARY
PLAINTIFFS VICTORBIRDand LEONAPAUL | |
DEFENDANT ATTORNEY GENERAL OF CANADA
DOCUMENT AFFIDAVIT

ADDRESS FOR SERVICE DD WEST LLP

AND CONTACT #310, 525 — 11" Avenue SW

INFORMATION OF Calgary, AB T2R 0C9

PARTY FILING THIS Attention: William S. Klym / Brian Merolgﬁls( E%«m- I 3: .
DOCUMENT Ph: (403)245-0111 referred to in the Atfidavit of

Fax: (403)245-0115
File No. 130289-0001

Sworn Qefore me this

AFFIDAVIT OF VICTOR BIRD A Commissioner for Oathsf in and fof tha
Sworn on August _] 3, 2017 A Notary Public Province of Alberta
WILLIAM S. KLYM

‘Barrister & Solicitor
, Victor Bird, of the City of Edmonton, Province of Alberta, MAKE OATH AND SAY

THAT

1.

I am one of the Representative Plaintiffs in the above class action (the “Class
Action®) and as such have a personal knowledge of the facts and matters herein
deposed to except where stated to be informed and belief.

2. I was introduced to the predecessor of DD West LLP, Klym Law by Dennis Paul in

February 2017, when representatives of Klym Law visited the Paul Nation, west of
Edmonton.

-3 Representatlves of Klym Law met with both survivors of the Day Schools and

survivors of the 60's Scoop and we as survivors told our experiences to them.

4, | and many others from the Paul Nation signed retainer letters and speaking for

myself want DD West LLP to represent me in the Class Action.



I believe DD West LLP has the qualifications to properly represent my interest and
the interests of other Class members who are clients DD West LLP.

The DD West LLP team consists of three senior counsel, Brian Meronek, Q.C.,
Paul Chartrand, I.P.C. and William Kiym. | am advised by Mr. Meronek and do
verily believe it to be true that the experience of these counsel is accurately set out
on the DD West LLP's website as follows:

a. Brian Meronek, Q.C. - Brian Meronek is a senior partner in the law firm with an
extensive litigation background. He was employed with the Federal Department
of Justice for 8 years from 1973 to 1981. In 1981 he began private practice with
the firm and became a partner in 1983, He was appointed Queen's Counsel in
1995,

Brian has handled a wide variety of civil litigation cases, including actions for
and against the Government of Canada. From time to time, he is engaged on
an agency basis by the Federal Government and the Province of Manitoba, in
a variety of civil and other litigation matters. He has appeared in all Courts in
Manitoba and Alberta and the Ontario Superior Court of Justice; the Federal
Court of Canada Trial Division and Court of Appeal and in the Supreme Court
of Canada.

He has had extensive experience in commercial litigation, including tax
litigation, investment disputes, business valuation & expropriations; personal
injury litigation, including medical malpractice and general insurance litigation,
including products liability cases; defamation; administrative law, including
judicial inquiry matters; municipal law; cil & gas law and energy regulation;
labour & employment law & class actions in pension law and aboriginal claims;
and environmental law regulatory hearings.

b. Paul Chartrand, 1.P.C - B.A.(Hons)(Wpg), LL.B.(Hons) (QUT Australia), LL'M.
(Sask) of the Manitoba Bar and currently counsel to the firm DD West LLP.

1547



In 2002 Paul Chartrand was the third Indigenous lawyer appointed
. as ‘Indigenous Peoples’ Counsel’by Canada's Indigenous Bar Association.
His long professional career has focused upon laws and policies of states
respecting Indigenous Peoples, and has included numerous publications,
various university appointments in Canada, Australia, New Zealand and the
United States, as well as administrative appointments in universities and
colleges. He has a lengthy record of public service and providing advice to
Aboriginal organisations in Canada and at the United Nations (UN) and
the Organisation of American States.(OAS). He served on several high-profile
advisory bodies including Canada's Royal Commission on Aboriginal
Peoples and Manitoba's Aboriginal Justice Implementation Commission. He
was an advisor during the First Ministers Conferences on Aboriginal
Constitutional Reform of the 1980s and participated in the lengthy deliberations
on the UN Declaration on the Rights of Indigenous Peoples that was adopted
in 2007. He retired from university life in 2009 having achieved the rank of Full
Professor of Law with Tenure.

At DD West Paul is prepared to assist with the resolution of all matters relating
to the laws and policies that affect the aspirations and rights of Aboriginal
peoples and the promotion of the Treaty Relationship with Canada. Paul is a
member of one of the founding families of the historic Metis community of St
Laurent along Lake Manitoba. |

. William 8. Klym received his law degree from the University of Manitoba in
1973. He has been practicing law in Calgary for over 40 years, having been
admitted to the Alberta Bar in 1974. He has appeared at all levels of Court,
mcludmg the Court of Queen s Bench, Federal Court and Supreme Court of
, _'{Canada ' ‘

He was co-counsel in the seminal Charter case of The Queen v. Big-M Drug
Mart. He has been plaintiffs counsel in class actions such as Hobsbawn v.
Alco, Allen v. Direct Energy, and Subramaniam v. Westborough Developments
and Windsor v. Canadian Pacific Railway.
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1.

12.

13.

14.

13.

Other notable cases include: Ansell v. TD Bank (breach of trust), Nixon v.
RCMP (negligent investigation) and Loseppky v. Calgary Police Service.

Furthermore, DD West LLP has taken an approach of first visiting First Nations
and listening to the experienceé of 80's Scoop Class members, prior to filing the
Statement of Claim.

The healing of 60's Scoop survivors goes beyond just monetary compensation.
The Class | represent requires other matters to be dealt with. These are issues
that should form part of any resolution.

We require healing facilities on our First Nations for survivors. Further, each of the
survivors’ stories should be told and archived.

| believe that DD West LLP has shown through its approach that it will be
responsive to those needs of victims and will advocate for them.

An important part of our claim is the retainer agreement. Attached hereto and
marked as Exhibit “A” is the form of retainer agreement used by DD West LLP,

I am informed by my counsel and do verily believe it to be true that the carriage
application was brought by Koskie Minsky LLP and was heard in March 2017.
Neither myself nor my counsel were aware of the Application.

It appears to me that Koskie Minsky LLP is seeking carriage of the matter in a
fashion that will exclude our counsel who speak on behalf of members of the
indigenous class.

It would appear that this Court is being asked to appoint carriage counsel for myself
and many hundred other class members without any consultation with Class
members, without regard to our choice of counsel; and without the voice of myseif

- and other indigenous class members being heard.

[ believe the process should be a collaborative amongst Plaintiffs’ counsel, for the
purpose of insuring that the voice of indigenous people is heard and respected,
not excluded and forgotten.
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16. | make this Affidavitin support of an Application that DD West LLP be permitted to
have standing on behalf of the indigenous persons for whom | am the Class

Representative in the carriage issue currently before the Court to make
representations to the Court.

SWORN BEFORE ME at Calgary,
Alberta, this _] 7 day of August, 2017.

M
A Commissioner for Oaths in and for the
Province of Alberta

e
=



60s SCOOP
RETAINER AGREEMENT
Contingency Basis TI[iS 1S EXHiBIT —L "
teferred toin the Affidavit of
\/i Goc Bicdl

THIS AGREEMENT Sworn before me this
- 1

BETWEEN: day of

W.S. KLYM PROFESSIONAL CORPORATION A Comoe Ky 2
310,525~ 11" Avenue S.W., Calgary, AB T2R 0C9 | A yomssionat o 0 ") e tore
And
DD WEST LLP
310, 525 — 11" Avenue S.W., Calgary, AB T2R 0C9
("Lawyers”)
AND:
Name:
Address:
Phone:
Indian/Metis Status Card #:

(if known) (“Client”)

WHEREAS the Client has retained the Lawyers to pursue a claim against Her Majesty the Queen in Right of
Canada and/or Her Majesty the Queen in Right of the Province of Alberta, Saskatchewan, and/or British Columbia in
respect of losses/damages flowing from his/her experience involving what is commonly known as the *1960s Scoop®.

AND WHEREAS the Lawyers have agreed to act on behalf of the Client on the terms set forth below, and the Client
wishes to instruct the Lawyers to proceed with the claim on the terms hereinafter set forth below;

AND WHEREAS the Client and the Lawyers desire to make an agreement respecting the amount and manner of
payment of the Lawyers’ fees; .

NOW THEREFORE T IS AGREED BETWEEN THE CLIENT AND THE LAWYERS AS FOLLOWS:

I. "The Lawyers agree to pursue the claim in the best interests of the Client, and the Client authorizes the Lawyers to
take any proceedings or do any acts, which in their opinion may be necessary or advisable. The Client agrees that
the Lawyers are authorized to speak to the media about his/her case without revealing the Client’s identity.

2. This Retainer Agreement shall in no way preclude the Client from changing or discharging its Lawyers, or from
settling or opting out of the action, in which case a fee will be payable based on the usual hourly rates for services
rendered by the Lawyers from time to time; but in no case will the fee be greater than the fee payable under

paragraph 5 below.

3. This Retainer Agreement shall in no way preclude the Lawyers’ right to withdraw for any proper reasofi inciuding
the refusal of the Client to accept a settlement as recommended, or a failure to follow the Lawyers’ advice, in which
case the fee will be based on the usual hourly rates for services rendered by the Lawyers up to that time, up to a
maximum of what the Lawyers would be entitled to receive under paragraph 5 had the settiement been accepted as
recommended.

4, In respect of paragraphs 2 and 3 above, the Lawyers shall retain a priority interest over any funds that become
payable with respect to the claims(s) regardless of whether the Client has obtained new counsel. The Client



1.

13

14,

135.
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undertakes and covenants to inform any new counsel of the Lawyers’ priority interest and to direct any new counsel
to effect such payment accordingly, prior to any trust funds being disbursed, subject to the Laws of Alberta.

The Client agrees to pay the Lawyers a fee as follows:

a) All disbursements which may be incurred in the action by the Lawyers on behalf of the Client which may
include, but are not limited to, fees and disbursements paid for travel, experts, consultants, records,
photocopying costs, fax charges, long distance phone calls, legal research services, courier fees, file opening
and closing fees, and all interest and charges incurred by the Lawyers in financing any or all such disbursements,
which financing the Client shall reasonably cooperate in facilitating as may be requested by the Lawyers.

b) A percentage fee recovery of 15% of any recovery from a global and/or individua! settlement structure, tribunal
decision, trial decision, and/or any other binding settlement mechanism respecting the claim or any portions
thereof;

c¢) 15% of any court, tribunal and/or arbitration costs awarded; and

d) GST, if at all applicable.

The Client agrees that the Lawyers have made no promise or guarantee regarding the outcome of the claim
or any amounti(s) to be paid, if any, to the Client.

The Client agrees that the Lawyers have the ability to retain other counsel, and the costs thereof are included in the
percentage fee agreement under paragraph 5.

Any costs recovered from the Defendant(s), as per paragraph 5(c) above, in the action to be commenced as
autharized by the Client shall be included in the recovery and the percentage fee of 15% shall apply to the amount
of those costs.

With respect to the costs described in paragraph 5(c) above, it is hereby recognized that:

(i) the cost award is intended to be a complete or partial reimbursement of the Client’s legal expenses;

(ii) the cost award is owned by the Client and that by signing the Retainer Agreement, the Cliont is waiving the
right to any amount from the cost award that is payable to the Lawyers in accordance with sub-paragraph
9(iv) below;

(iii)  the amount of the cost award retained by the Lawyers will be in addition to the Lawyers’ percentage, fixed
fee, or other form of legal fees; and

(iv)  the percentage of the cost award that the Lawyers may receive may not exceed the percentage of the
Jjudgment or settlement that the Lawyers are entitled to _

In the event that any court costs are awarded against the Client, those costs will be a liability of the Client and will
not be borne by the Lawyers. Furthermore, in the event that security for costs are ordered by any Coutt in relation
to this action Lhat security shall be posted by the Client.

If the Client gives notice in writing to the Lawyers within 5 days after the Client’s copy of this Retainer Agreement
is served on the Client, the Client may, in writing, terminate this Retainer Agreement, without incurring any liability
for the fees, but the Client is liable to reimburse the Lawyers for reasonable disbursements.

Upon any funds becoming payable, the Client assigns such funds to the firm under this Retainer Agreement, subject

to the terthis"f aiiy settleitient agreement, Code of Conduct Rules and/or laws of Alberta.

“This Retainéf Agrcement and any accounts rendered thereunder are subject to review either by a taxing

officer or a judge. Furthermore, the Parties reserve the right to have a taxing officer’s decision reviewed by
a judge.

This Retainer Agreement and the interpretation thereof shall be governed by the Laws of the Province of Alberta.

This Retainer Agreement shall be effective and binding on each Party’s heirs, next of kin, executors, administrators,
assigns, and representatives, in the event of death or incapacity.



16. If any part of this Rotainer Agreement is found to be unenforceable or invalid, it does not by that reason alone

invalidate the remainder of this Retainer Agreement, which remains in full force and effect.
17. *** The Client is encouraged and advised to seek independent legal advice with regards to this Retainer
Agreement prior to signing it. ***

IN WITNESS WHEREOQF THE PARTIES HAVE HEREUNTO AFFIXED THEIR SIGNATURES AS OF THE
DATES WRITTEN BELOW.

Witness Client’s Signature

Date: . , 2017

W.S. KLYM PROFESSIONAL CORPORATION/DD WEST
LLP

Per:

Date: , ,2017

This Retainer Agreement is effective as of the date of the last signator,
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AFFIDAVIT OF EXECUTION
CANADA ) 1, R
- PROVINCE OF ALBERTA ) of the City of
TO WIT: ) in the Province of
MAKE OATH AND SAY:
t. THAT I wes personally present and did see the Client, the party named in the within Instrument and who is known to me 10 be the person

named in the within instrument, or on the basis of the identification provided 1o me. I beticve to be the person named in the within Instrument, daly
sign the Instrument;

2. THAT the same was cxeculed at » i the Province of British Colombia, and that I am the subscribing
witness thereto;

3. THAT it is my belief he/she is at least nincteon years of age.

SWORN BEFORE ME at

the City/Town/Hamlet/Rescrvation/Nation/Location

of ,

in the Province of British Columbia,

this day of .

A.D.2017.

A Notary Public in and for the
Province of Alberta

Signature of witness

— e S N o vt e’ e Nt Nt



COURT FILE NUMBER
COURT

JUDICIAL CENTRE
PLAINTIFFS
DEFENDANT
DOCUMENT

ADDRESS FOR SERVICE
AND CONTACT
INFORMATION OF

PARTY FILING THIS
DOCUMENT

- ALBERTA

,_] 5,5_5

1701-08523 " Clerk's Stamp
COURT OF QUEEN'S BENCH OF

CALGARY

VICTOR BIRD and LEONA PAUL
ATTORNEY GENERAL OF CANADA
AFFIDAVIT

DD WEST LLP

#310, 525 - 11" Avenue SW

Calgary, AB T2R 0C9

Attention: William 8. Klym / Brian Meronek, Q.C.

Ph: (403)245-0111 “ j§ "
Fax: (403)245-0115 T“'?J:,?i’i’i?s’?f the Affidavit of
File No. 130289-0001 v

Sworn befpre me this Sa
. day of‘%ﬁ.o.
AFFIDAVIT OF DENNIS PAUL
Sworn on August | T, 2017 A Commissioner for Obths In and for the

A Notary Public Province of Alberta
WILL.IAM S. KLYM

I, Dennis Paul, of the City of Edmonton, Province of Alberta, MAKE OATH ANB SR & Selicitor
THAT:
1. | am a member of the Paul Band First Nation and have a personal knowlédge of

the facts and matters herein deposed to except where stated to be informed and

belief.
2. | have worked closely as an advisor to DD West LLP and its predecessor firm Klym

Law (collectively the “Law Firm”).
3. | have been actively involved in indigenous affairs for my entire aduit life.
4, | have been an active on behalf of the Paul First Nation for many years. My duties

have included those as set out in my resume attached hereto and marked as

Exhibit “A”.



10.

1.

I have been working with the Law Firm since 2016 conducting meetings with First
Nations people in Alberta so that their experiences with regards to day schools
and 60's scoops are recorded and those people might receive legal representation.

| have helped arrange for the Law Firm to visit various Alberta First Nations
including Morley, Eden Vailey, O'Chiese, Sunchild, Paul Band and Alexis Band
and to meet with Class members in both 60’s scoop and day school class actions.
I am in weekly contact with other First Nations Chiefs and Council as a liaison in
the 60’s scoop and day schoo! matters.

As well, through my efforts, members of the Law Firm spoke at a two-day
conference of the Assembly of Treaty 6 Chiefs held at Cold Lake First Nation,
where many contacts were made and support was indicated.

I am informed by Lee McMillan of DD West LLP and do verily believe it to be true
that that the Law Firm has visited numerous other First Nations across
Saskatchewan, including Canoe Lake, Big Island, Thunderchild, Loon Lake, and
lle-a-la-crosse.

| am informed by Lee McMillan of DD West LLP and do verily believe it to be true
that the Law Firm has visited numerous other First Nations across British
Columbia, including in Mt. Currie, Little Schuswap, Skeetchestn, Splatsin, Adams
Lake, Neskonlith.

| am informed by Lee McMillan of DD West LLP and do verily believe it to be true
that the Law Firm has been retained by over 600 sixties scoop survivors and over
2,000 day school survivors, the majority of which who have been interviewed in
person by a DD West LLP lawyer.

| am infp[med by Lee McMillan of DD West LLP and do verily believe it to be.true
that the Law Firm has committed roughly 900 to 1000 hours of billable time to the
day school and 60’s scoop matters, the majority of which has been spent traveling
to reserves and meeting with individual survivors and that approximately $150,000
has been expended by the Law Firm to arrange for and attend these meetings.
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12, Part of the reconciliation with respect to the abuses of the day schools and 60's
scoop is in a respectful recognition of the harm suffered by Class members. That
respectful i'ecognition includes meetings approved by Chief and Council,
moderated by the Chief of the First Nation, where prayers are said, traditional
cultural ways observed and Class members are permitted to share their
experiences.

13.  The Law Firm is respectful of and observes that protocol.

14. I make this Affidavit in support of an Application that DD West LLP be included in
- making the representations to this Court in respect of the carriage application
currently before this Court.

SWORN BEFORE ME at Calgary,
Alberta, this | “Fday of August, 2017.

g

e, DI bp_.

A Commissioner for Oaths in and for the
Province of Alberta

LSl Wl W A g
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Dennis R. Paul

RPO Box 131
Duffield, Alberta, Canada TOE ONO
M. 780.293.5695
drpaul2002@hotmail.com

Work Experience

Company Name, Dates of Employment

Special Advisor, 2000-2015 Paul First Nation Program Restructure December 22, 2015

Duties and responsibilities

Monitor government policy and legislation and keep the leadership apprised of any developments that may affect
their interests.

Represented the Paul First Nation in quasi-judicial proceedings and objections on applications for industrial
projects proposed within the vicinity of this First Nation, under the regulatory guidelines and processes of the
National Energy Board and the Alberta Environmental Protection Enhancement Act.

Assisted in the compilation and documentation of testimony from the former students of the Indian Residential
Schools, throughout the course of the litigation process against the defendants, the Federal Government, and the
four church groups operating the aforementioned Indian Residential Schools up to the reconciliation, and
continued throughout the healing and awareness processes

Appointed chairmanship duties in community meetings and traditional gatherings, keeping the proceedings
orderly and timely, while respecting the opinions and views of the participants and presenters.

Prepared Land Tenure instruments, MOU/IBA agreements, partnerships, and negotiated long term benefit
constructive arrangements for the Paul First Nation, so that the community will take advantage of the vast
economic opportunities existing within the 80 kilometer radius of this First Nation.

Company Name, Dates of Employment

*

First Nation Consultation and Capacity Investment Coordinator (Paul First Nation)December 22, 2015

Moonlight Bay Remedial Management (Paul First Natfon) August 2005-June 2007. Containment and cleanup of a
massive oil spill at Wabamun Lake-880,000 litres of Bunker C oil, and 70,000 litres of a highly carcinogenic
woodpole treating oil. Duties included-the overall management and coordination of the technical, environmental
and logistics processes relevant to the containment and cleanup, media relations, legal review and compilation of
evidence, videography, community reports staff recruitment(134), and open house duties.

Education

University of Alberta, Edmonton Environmental Sciences and logistics.
Martech College, Edmonton. Business Administration Management and Marketing

TSAG Treaty 6 Reglon- GIS Level Il intermediate mapping and data gathering

ENFORM- Safety in the Workplace, SECOR training THIS IS EXHIBIT*

referrad to in the Affidavit of
Deanis Pact

Northern Alberta Institute of Technology- electrical apprenticeship program

Stony Plain Memorial High School
Stony Plain Junior High School
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Achievements/Awards

®  Aboriginal Achievement Award October 2009-Recipient of the “Preservation of the Environment” award, an
henour from my peers. An annual event hosted by the River Cree Marriott, recognizing and Honouring Alberta First
Nations individuals that exemplify excellence and their valuable contributions towards the communities, and
grassroots people.

¢  Alberta Centennial Medallion Award 2005 Ralph Klein, Alberta Premier’s office -presenter: MLA Fred Lindsay
Solicitor General Dept.- Building relations and finding common ground for First Nations, Industry, and Government
through diplomatic relations, capacity building, and engagement.

Skills

e Literary and Application skills Microsoft word, excel, powerpoint, and content management systems for data entry
and demographics of potential candldates for hiring or training processes.

e  GIS mapping and data entry intermediate level
¢ Traditional Land Use and Aboriginal Traditional Knowledge technician and interviewer

e Cross cultural awareness workshops for Industry corporations with respect to First Nations' philosophies,
principles, and practices in thelr relationship to the Creator, to Creation and to themselves.

o  Corporate awareness and occupational health and safety practices workshops and seminars to aboriginal youth
interested in seeking gainful employment in the various sectors of industry, transportation, and as service
providers.

References:

Ron Lameman, Confederacy of Treaty Six, Edmonton, Alberta- (780)222-8976
Tanya Harnett, University of Alberta, Associate Professor- (403)393-5755
Randy Danais, Danais Inc. 780-868-5220

William Burgess, Aurora 780-701-3717

**Please view my “Linkedin Network”, for a complete listing of over 500 contact and resource entities
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THIS 1S EXHIBIT “64” REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018

A COMMISSIONER FOR TAKING AFFIDAVITS, ETC.
GARTH MYERS



WEST 1rp

CALGARY - AIRDRIE - WINNIPEG

August 21, 2017
PR VIA FACSIMILE: 403‘297-2752

B The Calgary Courts Centre
601 5 Street SW
Calgary, AB T2P 5P7

Attention: Sheila O'Brien

AR ERELARID

Dear Madam:

widlmiedeestia.con Re: Victor Bird et al v Attorney General of Canada
Court File No: 1701-08523 {Class Action)

Sarah Glenn v. Attorney General of Canada
Court File No: 1601-13286 (Class Action)

e gt We are Plaintiff's counsel in Action No; 1701-08523.

WL,

AREA Y B2NG

310,525 - 111h AVERUE S.W.
CALGARY, ALEERTA
CANADA TR GOQ

TELEPHOME (403) 284111
FACSIMILE (403) 245-0115
TOLL FREE {855) 65641455
WERBSITE: www.ddwestlip.comt

A carriage motion was heard In March 2017 before the Honourable Justice A.D.
Macleod in Action No: 1601-136286 and the matter is currently reserved, Last week

1561

we filed affidavits and an:Application which we set for the general chambers list since
veenighbivetip.con) we were unable to confirm available dates of Justice Macleod. We propose to advise

the chambers.judge that the matter will be adjourried to be heard before Justice

Macleod.

We are seeking leave to be heard in the carriage motion.

We would like to obtain from your offices, the option of different dates at which our

application may be.heard.

| believe that a half day \A{ould be sufficient..

SR



]%WEST LLP

GALGARY - AIRDRIE - WINNIPEG

Would you advise as to potential dates in which we might be heard by Justice
Macleod,

Yours truly,

DD WEST LLP

cc: Koskie Minsky LLP
Attention: K. M, Baert
Via Facsimile: 416-204-4928

Merchant Law Group LLP
Attention; E. F. A. Merchant
Via Facsimile; 306-522-3299

Adam North Peigan .
Via E-mail: adamnorthpeigan@amail.com

DD West LLP :
Brian Meronek, Q.C.:
Via E-mail: bmeronek@ddwesl.com

Client
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THIS 1S EXHIBIT “65” REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018
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A COMMISSIONER FOR TAKING AFEIDAVITS, ETC.
GARTH MYERS
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KOSKIE
MINSKY

JUSYICE MATTERS

August 22, 2017 ' . Kirk M, Baert *

o through 8 p

Direct Dial: 416-595-2092

Direct Fax: 416-204-2889 .

kmbaert@kmiaw.ca

BY FAX 1-403-297-2752

Sheila O'Brien

Court of Queen's Bench of Alberta
Calgary Courts Centre

601 5" Street SW

Calgary, AB T2P 5P7

Dear Ms. O'Brien:

Re:  Glennv. Attorney General of Canada, Court File No. 1601-13286
File No. 16/2003

We have just been provided with a copy of the attached letter, along with certain application
materials filed by DD West LLP. ‘

We were one of the moving parties on the carriage motion heard by MacLeod J. in April 2017.

We submit that before any hearing date is set for this late-blooming application, a telephone
case conference should be conducted to determine whether the application should even be
entertained at this late. As all counsel know, a carriage motion was argued and reserved to
await the decision of the Manitoba Court of Appeal. That decision was released more than a
month ago. Involving DD West LLP will delay this matter further, necessitate further court filings
and court hearings and prejudice the parties who dealt with this matter in good faith last March.

Yours truly,

KOSKIE MINS

Kirk M. Baert

KMB:lIs

Enclosure

c Whitney Wright/Wiiliam Klym — DD West LLP
Roch Dupont/Tony Merchant/Anthony Tibbs/Evatt Merchant ~ Merchant Law Group
Steven Cooper — Cooper Regel
Celeste Poltak/Garth Myers — Koskie Minsky LLP

KM-2950280v1

CIVIL LITIGATION | CLASS ACTIONS | LABOUR LAW | PENSION 8 BENEFITS
20 QUEEN STREET WEST, SUITE 800 | TORONTO, ON M&H 3R3 | WWW.KMLAW.CA
KOSKIE MINSKY LLP
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]

A COMMISSIONER FOR TAKING AFFIDAVITS, ETC.
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. - Th RN IO AVEWUE ST
CALGAR'T ALBERIA
I I P CRRALS TIR 40

WINNIPEG - CALGARY - AIRDRIE TELEMEONR (04 2554008

FALSIMILE (403} 225 0115
Tl FREY a0 vEE .1 100
VEUSITE: srew ddassbin, o

August 31, 2017

Merchant Law Group LLP Koskie Minsky LLP

2401 Saskatchewan Drive 8900 - 20 Queen Street West

Regina, 8K S4P 4H8 Toronto, ON M5H 3R3

Attention: Tony Merchant, Q.C.  Attention: Kirk M. Baert

Via Fax: 1-3068-522-3289 Via Fax: 1-416-204-2889
Dear Sirs:

Re: Victor Bird et al v, Attorney General of Canada
Court File No: 1701-08583 (Class Action)

Sarah Glenn v. Attarney General of Canada
Court File No: 1601-13288

We have received no response from the Case Management office with regards to
obtaining a date before Justice Macleod,

The matter comes up on the list tomorrow. Previously | had indicated our intention to
have the matter adjourned at that point to be heard before Justice Maciead at a date
provided to ug by the Case Management office.

Unfortunately, since we have not heard from the Case Management office, | intenid to
adjoum the matter tomorrow sine die while we await available dates.

1 am aware of Mr. Baer's position that he wishes a telephone conference first and while
we do not agree, the sine die adjournment is not intended to prejudice the position he
is taking.
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PYWEST Lrp

WINNIPEG - CALGARY « AIRDRIE

I intend to have our office attend tomorrow to effect the adjournment.
Yours truly,

DD WEST LLP
Per:

William #. Klym

WSK / wiw

¢ Case Management Qffics
Attention: Sheila O’'Brien
Via Fax: 403-297-2752

DD West LLP
Attention: Brian Merongk, Q.C.
Via a-mail

PR West LLP
Attention: Lee McMillan
. Via E«mail
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