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Court File : CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE. FRIDAY, SEPTEMBER 27, 2013
JUSTICE EDWARD BELOBABA

BETWEEN:

MARCIA BROWN and ROBERT COMMANDA

Plaintiffs

Defendant
ORDER

THIS MOTION made by the Plaintiffs for certification of the within action as a
Class Proceeding, and a motion made by the Defendant to strike out the Plaintiffs’

pleadings and to dismiss the action pursuant to Rule 21.01(1)(b), were heard on July 15

and 16, 2013, at Toronto, Ontario.

ON READING the the Motion Record filed by the Plaintiffs, and the Motion
Record of the Defendant, and on hearing submissions from counsel,

1. THIS COURT ORDERS THAT the Plaintiffs’ motion for certification of this action

as a Class Proceeding is granted.

2. THIS COURT FURTHER ORDERS THAT the definition of the Class is as

follows:

“Indian children who were taken from their homes on reserves in Ontario
“between December 1, 1965 and December 31, 1984 and were placed in
the care of non-aboriginal foster or adoptive parents who did not raise the

children in accordance with the'aboriginal person’s customs, traditions

and practices.”

575
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2.

THIS COURT FURTHER ORDERS THAT the common issue of this Class
Proceeding is as follows:
When the Federal Crown entered into the Canada-Ontario Welfare
Services Agreement on December 1, 1965 and at any time thereafter up
to December 31, 1984:
i. Did the Federal Crown have a fiduciary or common law duty of care
to take reaso9nable steps to prevent on-rserve Indian children in
Ontario who were placed in the care of non-aboriginal foster or
adoptive parents from losing their aboriginal identity?

i. If so, did the Federal Crown breach such fiduciary or common law

duty of care?

THIS COURT FURTHER ORDERS THAT Marcia Brown is appointed
representative Plaintiff on behalf of the Class.

THIS COURT FURTHER ORDERS THAT the Defendant’s Motion to strike the
Claim under Rule 21 is dismissed.

THIS COURT FURTHER ORDERS THAT the Notice of-Certification to the Class
shall be given pursuant to the revised Litigation Plan of Proceeding attached to
the Plaintiffs’ Notice of Motion. Class members who elect to opt out of the class
proceeding must do so within 60 days of the date of the Notice of Certification.
The Defendant shall be responsible for all costs ‘associated with giving Notice of

this action to the Class.

THIS COURT FURTHER ORDERS THAT the representative Plaintiff is entitled
to her costs of the Motions, quantum to be determined following receipt of Costs

Submissions from both parties.
ENTERED AT / [MSCRIT A TORONTO
ON / BOOK NO: M

LE JDANS LT BEGEATHEY NO. C. CHIBA
9B g 7™~ REGISTRAR, SUPERIOR COURT OF JUSTICE
NOV 7 760 GREFFIER ADJOINT, COUR SUPERIEURE DE JUSTICE
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CITATION: Brown v. Canada (Attorney General), 2014 ONSC 1583
DIVISIONAL COURT FILE NO.: 523/13
DATE: 20140311

SUPERIOR COURT OF JUSTICE - ONTARIO
DIVISIONAL COURT

RE: Marcia Brown and Robert Commanda, Plaintiffs

AND:

The Attorney General of Canada, Defendant

Proceedings under the Class Proceedings Act, 1992, S.0. 1992, c. 6
BEFORE: W. Matheson J.
COUNSEL: Owen Young, for the Plaintiffs

Morris Cooper and Jeffery Wilson, for the Defendant

HEARD: December 4, 2013

ENDORSEMENT

[11 ~ The defendant moves for leave to appeal to the Divisional Court from the decision of
Belobaba J. released September 27, 2013, which certified this action as a class action and
dismissed the defendant’s motion to strike out the amended statement of claim under Rule 21 of
the Rules of Civil Procedure, RR.O. 1990, Reg. 194.

[2] This motion for leave to appeal arises in unusual circumstances. Due to its procedural
history, the underlying motions were heard twice, by different Ontario Superior Court judges,
based upon different versions of the statement of claim. Both judges certified the action (one
conditionally) and dismissed the Rule 21 motion. However, they did so for different reasons.
Those differences form part of the defendant’s argument that leave to appeal should be granted,
among other reasons.

[3]  In brief, this claim is brought on behalf of Aboriginal children who were removed from
their homes as children in need of protection, and adopted or placed nto non-Aboriginal homes,
in Ontario in the period from 1965 to 1984. It is alleged that, as a result of this course of
conduct, these Aborignal chidren lost their birth Aboriginal cultural identities and suffered
mental and physical health problems. Ontario is not sued. The court orders under which various
child protection steps were taken in Ontario are not being challenged, at least not directly. It is
alleged, however, that the Federal Crown should have but did not prevent the harmful effects of

599
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Ontario’s child welfare system, and should have but did not ensure maintaining an Aboriginal
cultural identity for these children. Negligence and breach of fiduciary duty are alleged.

[4] Part of the factual matrix of this claim, if not also the legal matrix, is an agreement
entered into between Canada and Ontario in 1965 called the Canada-Ontario Welfare Services
Agreement (the “1965 Agreement”). It is the reason why the class period begins in that year. It
is at least a funding agreement, under which Ontario agreed to extend its provincial welfare
programs to “Indians with Reserve Status” and Canada agreed to reimburse Ontario for doing so.
It is referred to in the amended statement of claim and therefore forms part of the pleading for
the purposes of both Rule 21 and s. 5(1)(a) of the certification test under the Class Proceedings
Act, 1992, 5.0. 1992, c. 6, which requires that the claim disclose a cause of action.

[5] As set out in the preamble to the 1965 Agreement, it arose from a Federal-Provincial
conference where it was determined that “in charting desirable long-range objectives and policies
applicable to the Indian people, ... the principle objective was the provision of provincial
services and programs to Indians on the basis that needs in Indian Communities should be met
according to standards applicable in other communities.” The preamble to the 1965 Agreement
recites its purpose:

AND WHEREAS Canada and Ontario in working towards this
objective desire to make available to the Indians in the Province
the full range of provincial welfare programs...

[6] Under the 1965 Agreement, Ontario agreed, among other things, to provide services to
Aboriginal children including for the protection of those children, under The Child Welfare Act,
R.S.0. 1960, c. 53. The 1965 Agreement further provided that the Schedule listing the statutes
covered by it could be amended from time to time.

[7] The end of class period arises from Ontario’s passage of the 1984 Child and Family
Services Act, S.0. 1984, c. 55, which incorporated protections regarding cultural identity into the
legislation.

[8] Perell J. heard the first certification motion and parallel Rule 21 motion. His decision
was released May 26, 2010 (the “Orignal Decision”). He found that entering into the 1965
Agreement was ‘“the crucial allegation of wrongdoing” in the statement of claim: Brown v.
Canada (4.G.), 2010 ONSC 3095, 102 O.R. (3d) 493, at para. 10.

[9] A number of causes of action were advanced including breach of fiduciary duty and
negligence. On the alleged fiduciary duty claim, Perell J. held that ‘“based upon entering and
mplementing the [1965 Agreement]” the plaintiff had ‘“not disclosed a cause of action for
breach of fiduciary duty”: at para. 124. However, he also held that it was not plain and obvious
that there was no viable cause of action in fiduciary duty: at paras. 124 and 148. With respect to
negligence, he also found that the plaintiffs had no cause of action based upon the Federal Crown
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entering into the 1965 Agreement, but it was not plain and obvious that there was no viable cause
of action in negligence on some other basis: at paras. 150-152.

[10] The fiduciary duty and negligence claims were struck out with leave to amend. The other
proposed causes of action were struck out without leave to amend. The result, on the cause of
action question, was summarized as follows at para. 10:

I would not have certified the class action in its current form,
which makes the Federal Crown’s signing a welfare services
agreement with the province of Ontario the crucial allegation of
wrongdoing. The practical effect of my conclusions is that I grant
the Federal Crown’s motion to strike out the current statement of
claim but I grant leave to [the plaintifs] to amend their pleading in
a way, which is described below, that would support a class
proceeding. If they do not amend their proposed class action, then
I dismiss their motion for certification and I grant the Federal
Crown’s motion to dismiss the action.

[11] A “conditional certification” process was employed, granting the motion for certification
provided that the plaintiffs took certain steps, including amending their statement of claim. The
plaintiffs then amended their statement of claim, presumably with the objective of conforming to
the Original Decision and therefore achieving certification. The amended statement of claim no
longer pleads the 1965 Agreement as a basis for the alleged duties. However, the defendant
challenged the conditional certification process itself and the Court of Appeal ultimately
overturned it on January 17,2013: Brown v. Canada (A.G.), 2013 ONCA 18, 114 O.R. (3d) 355.

[12] The Court of Appeal held that there must be a new hearing based upon the amended
statement of claim. The new certification motion and related Rule 21 motion was then heard by
Belobaba J., and his decision was released September 27, 2013 (the “Current Decision”): Brown
v. Canada (4.G.), 2013 ONSC 5637, 2013 CarswellOnt 13591.

[13] The defendant seeks leave to appeal under subrule 62.02(4)(b), which provides as
follows:

(4) Leave to appeal shall not be granted unless,

(b) there appears to the judge hearing the motion good
reason to doubt the correctness of the order in question and
the proposed appeal involves matters of such importance
that, in his or her opiion, leave to appeal should be
granted.
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[14] The focus of the oral argument was s. 5(1)(a) of the certification test, which requires that
the amended statement of claim disclose a cause of action, and the parallel Rule 21 test. Both s.
5(1)(a) and Rule 21 require that to succeed, the defendant must show that it is plain and obvious
that the pleaded claim does not disclose a cause of action. The causes of action that the plaintiffs
seek to advance in the amended statement of claim are negligence and breach of fiduciary duty.

Matters of sufficient importance?

[15] I am satisfied that the second branch of the leave test is met with respect to the cause of
action issue. The question of whether the pleading discloses these causes of action will have
significant ramifications for the important relationship between the Federal Crown and the
Aboriginal peoples. These are serious claims being made against the Federal Crown regarding
historical events, over a lengthy period of time, with important consequences. The proposed
appeal on the cause of action test involves matters of sufficient importance for the granting of
leave.

[16] Some other issues of alleged importance were raised in the defendant’s factum, which
were more focused on class action process. Those issues were not the focus of the defendant’s

oral argument, for good reason in my view. They are not matters of such importance that leave
would be granted.

Good reason to doubt correctness?

[17] It therefore remains to consider whether or not there is good reason to doubt the
correctness of the decision that the amended statement of claim discloses a cause of action. On
this motion, the defendant need not show that the Current Decision is wrong or even probably
wrong. The defendant must only show that its correctness is open to serious doubt or debate:
Brownhall v. Canada (Ministry of National Defence) (2006), 80 O.R. (3d) 91 (S.C.), at paras. 26-
30.

[18] There are two aspects of the Current Decision that give rise, in my view, to serious doubt
or debate. Both relate to the role of the 1965 Agreement. The first issue is an inconsistency
between the basis for the Current Decision and the amended statement of claim itself The
Current Decision relies upon the 1965 Agreement in finding an arguable fiduciary duty and a
duty of care. But that agreement is not pleaded as the basis for either duty. The second issue is
the differing legal treatment of the 1965 Agreement by the two judges who heard the above
motions in this action. The judges differed in certain respects, “which stemmed from the fact
that it was the 1965 Agreement ... that ‘gave rise to these claims™: Brown v. Canada (A.G.),
2013 ONSC 6887, 2013 CarswellOnt 15475, at para. 2.

[19] Both issues are important to the decision that the amended statement of claim disclosed a
cause of action in fiduciary duty and negligence.
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[20]  The amended statement of claim sets out the alleged bases for these duties, not including
the 1965 Agreement (see the amended statement of claim, at paras. 24 and 37-38). That
agreement is pleaded as part of the allegations of breach of these duties.

[21]  On the question of whether the amended statement of claim discloses a cause of action in
fiduciary duty, the Supreme Court of Canada has made it clear that ‘the fiduciary duty imposed
on the Crown does not exist at large but in relation to specific Indian interests™ Wewaykum
Indian Band v. Canada, 2002 SCC 79, [2002] 4 S.C.R. 245, at para. 81.

[22] The Supreme Court has also recently articulated the proper approach to the question of
where a new fiduciary duty may be found in the Aboriginal context, in Manitoba Métis
Federation Inc. v. Canada (4.G.), 2013 SCC 14, [2013] 1 S.C.R. 623, at paras. 49-51. Fiduciary

obligations may arise in two ways:

1) a fiduciary duty may arise if there is a specific and cognizable Aboriginal interest
and a Crown undertaking of discretionary control over that interest; and

2) a fiduciary duty may also arise from an undertaking if the following conditions are
met: (1) an undertaking by the alleged fiduciary to act in the best interest of the
alleged beneficiary or beneficiaries; (2) a defined person or class of persons
vulnerable to a fiduciary’s control (the beneficiary or beneficiaries); and (3) a legal
or substantial practical interest of the beneficiary that stands to be adversely affected
by the alleged fiduciary’s exercise of discretion or control

[23] In either case, there must be an undertaking of discretionary control. In the Current
Decision, this requirement was satisfied by the Federal Crown entering into the 1965 Agreement,
holding that “it is at least arguable that a fiduciary duty arose” on the basis that “the Federal
Crown exercised or assumed discretionary control over a specific Aboriginal interest (i.e. culture
and identity) by entering into the 1965 Agreement™ at para. 44; see also para. 48. This is not
pleaded (see the amended statement of claim, at paras. 37 and 38). And it appears from the
history of this action that it was omitted deliberately, because the Original Decision held that
entering into the 1965 Agreement could not found a fiduciary duty claim.

[24‘] Similarly, in the Current Decision at para. 60, the duty of care analysis was founded on
the 1965 Agreement:

The 1965 Agreement also (arguably) created proximity with the
intended targets - the on-reserve children that were potentially in
need of protection. Is it not at least arguable that it would be just
and fair having regard to this unique and important historical
relationship and the intended impact of the 1965 Agreement to
impose a duty of care upon the Federal Crown?
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[25] Again, the 1965 Agreement is not pleaded in support of the alleged duty of care (see the
amended statement of claim, at para. 24), presumably because the Original Decision found it
could not support a negligence claim.

[26] Plamtiffs’ counsel emphasized the very low threshold that must be met for a claim to
disclose a cause of action. I agree that it is a very low threshold. I have also taken into account
the note of caution that it is especially low for Aboriginal law: Shubenacadie Indian Band v.
Canada (4.G.), 2001 FCT 181, 2001 CarswellNat 443, at paras. 5-6.

[27] This principle is tempered, as least regarding fiduciary duty, by the Supreme Court of
Canada decision in Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R.
261. In that case, the court held that “claims against the government that fail to satisfy the legal
requirements of a fiduciary duty should not be allowed to proceed in the speculative hope that
they may ultimately succeed™ at para. 54. They should be tested at the pleadings stage, as for
any cause of action: at para. 54.

[28] This is not a case where the alleged role of the 1965 Agreement is unclear on the
pleadings. It does not form part of the allegations made in support of the alleged duties. Perell J.
determined that the 1965 Agreement could not fill that role. He did so after an extensive
consideration of a substantial body of case law about the circumstances in which a fiduciary duty
will be found, especially with respect to government and Aboriginal interests. That analysis is
not fully addressed in the Current Decision, given that the 1965 Agreement had been removed as
a foundation for the alleged duties.

[29] I conclude that, because of the inconsistency between the Current Decision and the
allegations in the amended statement of claim and the inconsistency between the two judges
regarding the legal significance of the 1965 Agreement, the second requirement for leave is met.

[30] I therefore grant leave to appeal, with costs of the leave motion in the discretion of the
panel hearing the appeal.

W. Matheson J.

Date: March 11, 2014
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NORDHEIMER J.:

[1] This is an appeal, with leave, from the decision of Belobaba J. certifying this proceeding
as a class action pursuant to the Class Proceedings Act, 1992, S.0.1992, c. 6.

Background

[2]  This action has already had a significant procedural history, as I shall explain. The claim
itself involves the period between 1965 and 1984, when welfare authorities in Ontario removed
many Indian and aboriginal children from therr families and communities and placed them with
foster or adoptive parents that were non-aboriginals. It is alleged that many of these children lost

their identity as aboriginal persons, and their connection to their aboriginal culture, that



Page: 2

ultimately led to them suffering emotional, psychological and spiritual harm. More specifically,
it is alleged that these children were deprived of their culture, customs, traditions, language and
spirituality.  This led them to experience loss of self-esteem, identity crisis and trauma in trying
to re-claim their lost culture and traditions.

3] The respondents, Marcia Brown and Robert Commanda, are aboriginal persons from

Ontario.

They were two of these displaced children. In this proposed class action, they sue only
Canada, as represented by the Attorney General of Canada, (and who I shall hereafter refer to as
“Canada”) and not Ontario. In essence, the respondents accuse Canada of failing to ensure that
the Ontario child welfare system, which Canada arranged to extend to aboriginal children in
Ontario, would protect them generally, and in particular, would ensure the maintenance of their
identities as aboriginal persons. The respondents bring their action on behalf of approximately
16,000 aboriginals who, they allege, were the victims of this policy in Ontario between

December 1, 1965 and December 31, 1984.

[4] The reason that the claim involves Canada, and not Ontario, is the fact that in the early
part of 1966, Canada and Ontario entered into the Canada-Ontario Welfare Services Agreement
(“the 1965 Agreement”) by which Canada agreed to pay Ontario for the per capita cost of
extending certain Provincial welfare programs to “Indians in the Province” as I shall describe in

more detail later. The effective date of the 1965 Agreement was December 1, 1965.

[5] The respondents allege that, during the years between December 1, 1965 and December
31, 1984 (when new child welfare legislation came into force in Ontario), Canada wrongfully
delegated its exclusive responsibility as guardian, trustee, protector, and fiduciary of aboriginal
persons by entering into an agreement with Ontario that authorized a child welfare program that
systemically eradicated the aboriginal culture, society, language, customs, traditions, and
spirituality of these children.

' Only Marcia Brown was appointed as a representative plaintiff. The certification judge found that Robert

Commanda could not be a representative plaintiff because he was neither a registered Indian nor entitled to be
registered. He also did not have reserve status. Mr. Commanda was, consequently, not representative of the claims
of'the class members.
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[6] The respondents allege that they personally suffered from Ontario’s child protection
program in that they experienced psychological problems associated with a loss of culture, self-
- esteem, and identity. They seek a declaration that Canada breached its fiduciary obligation and
duty of care to the class members and, as a consequence of those breaches, claim general
damages of $50,000 for each class member; special damages of $25,000 for each class member

and punitive, exemplary and aggravated damages of $10,000 for each class member.

[7] Returning to the procedural history of this action, n April 2010, the respondents sought
certification of the proceeding as a class action. At the same time, Canada sought, pursuant to
Rule 21 of the Rules of Civil Procedure, RR.O. 1990, Reg. 194, to strike out the statement of
claim as disclosmg no reasonable cause of action. On May 26, 2010, Perell J. “conditionally”
certified this proceeding as a class action provided that the respondents delivered an amended
statement of claim. In his reasons, Perell J. found that some of the claims that had been
advanced by the respondents were unsustainable as pleaded and, consequently, he struck them
out. In particular, he found that the 1965 Agreement could not form the basis of a fiduciary duty,
and thus an allegation of breach, but allowed that such an action could be maintained, if
differently pleaded. He reached the same conclusion regarding the claim in negligence that the
respondents had advanced. In the end result, Perell J. certified the proceeding as a class action
“{c]onditional upon Ms. Brown and Mr. Commanda delivering a properly pleaded fresh as

amended statement of claim”, in accordance with his reasons.

(8] Canada sought leave to appeal the decision of Perell J. On February 22, 2011, Swinton J.
granted leave. In the interim, the respondents had amended their statement of clim n
accordance with the suggestions that Perell J. had made in his reasons. On December 28, 2011,
the Divisional Court allowed the appeal. The court found that there was no basis to conditionally
certify a class action since, among other things, it would preclude Canada from challenging any
amended statement of clim that might be delivered. Consequently, the court struck out the
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“existing” statement of claim but with leave to amend.? The court also ordered that any

certification motion that followed was to be heard before a different judge.

[9] The respondents appealed to the Court of Appeal from the decision of the Divisional
Court. On January 17, 2013, the Court of Appeal dismissed their appeal. The Court of Appeal
essentially agreed with the Divisional Court’s reasoning that one could not conditionally certify a
class action because it would restrict the right of a defendant to challenge the sufficiency of any

amended statement of claim. As Rosenberg J.A. said, at para. 52:

As both Swinton J. and the Divisional Court noted, it is not self-evident that there
are viable causes of action. The plain and obvious test sets a low threshold, but it
will still be necessary for a court to determine whether the causes of action
suggested by the case management judge can pass that test. The [Attorney
General of Canada] is entitled to an opportunity to show that the causes of action
are not viable.

[10]  The respondents sought certification for the second time in July 2013. The certification
motion was heard by Belobaba J. Canada again brought a motion, under Rule 21, to strike out
the statement of claim as still not disclosing a reasonable cause of action. On September 27,
2013, Belobaba J. certified the proceeding as a class action. He dismissed Canada’s Rule 21

motion.

[11] Canada sought leave to appeal the decision of Belobaba J. On March 11, 2014, Matheson

J. granted leave. This is how the matter arrives before the Divisional Court for the second time.

[12]  Central to the issues raised by all of these proceedings is whether the respondents have
advanced a proper claim for breach of fiduciary duty and/or for negligence arising out of the
actions that were taken by Canada, both in entering into the 1965 Agreement and thereafter.
Before this court, no other issues are raised respecting the certification of this proceeding as a
class action. It is only the issue whether a proper cause of action is pleaded that is in dispute.
Consequently, it is really the dismissal of the Rule 21 motion that is at the heart of this appeal

The propriety of the certification order is, of course, nonetheless engaged because s. 5(1)(a) of

2 I am assuming that the Divisional Court’s reference to the “existing” statement of claim was intended as a

reference to the first statement of claim, and not the amended statement of claim that was prepared subsequent to the
decision of Perell J.
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the Class Proceedings Act, 1992, requires that the statement of claim disclose a cause of action

as a prerequisite to certification.

Analysis

[13] I believe that it is worthwhile to start my analysis with a review of the basic principles

that apply to a motion under Rule 21. Those principles are well-established. They are:

(a) the statement of claim should not be struck out unless it is “plain and
obvious” that the claim discloses no reasonable cause of action: Hunt v.

Carey Canada Inc., [1990] 2 S.C.R. 959;

(b) the allegations in the statement of claim are to be taken as being true or
capable of being proven unless they are patently ridiculous or incapable of
proof: Nash v. Ontario (1995), 27 O.R. (3d) 1 (C.A));

(©) the statement of claim is to be read generously with due allowance for
drafting deficiencies: ~ Operation Dismantle Inc. v. Canada, [1985] 1
S.C.R. 441;

(d)  the court should not, at this stage of the proceedings, dispose of matters of
law that are not fully settled in the jurisprudence: Hunt v. Carey Canada
Inc.
[14] These principles must be applied, however, in the context of the case that is before us.
Aboriginal claims are ones that are particularly undeveloped and fluid. This point was made in
Bonaparte v. Canada (Attorney General), [2003] 2 C.N.L.R. 43 (Ont. C.A.) where the court said,

at para. 32:

Further, as Binnie J.’s review of the law in Wewaykum Indian Band reveals,
fiduciary law in Canada, particularly in respect of the Crown’s relationship with
Aboriginal peoples, is a very dynamic area of Canadian law. The nature and
extent of the particular obligations that may arise out of this relationship are
matters that remain largely unsettled i the jurisprudence.

[15] The court should, therefore, approach with considerable caution any nvitation to strike

out, at this preliminary stage, a claim such as this one.
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A. Fiduciary duty

[16] I begin with the asserted claim for breach of fiduciary duty. I do so because the fiduciary
duty claim appears to be the more significant and broader claim of the two. It is also clear, as
will become apparent later, that the determination of the survival of the fiduciary duty claim will,

for all intents and purposes, preordain the result respecting the claim in negligence.

[17]  An appropriate starting point for the challenge to the fiduciary duty claim is the Supreme
Court of Canada’s decision in Alberta v. Elder Advocates of Alberta Society, [2011] 2 S.C.R.
261. This was also a proposed class action and it also involved a challenge to the causes of
action asserted that included a claim for breach of fiduciary duty involving, in that case, the
Province of Alberta. In the course of her reasons, McLachlin C.J.C. set out three elements that
would identify the existence of a fiduciary duty in situations that were not covered by an existing
category in which fiduciary duties have been recognized. I note that the parties are agreed that
the claim being advanced here does not fall into any previously recognized category of fiduciary
duty. Itis acknowledged to be a “novel” clam.

[18] The three elements identified by McLachlin C.J.C. are (paras. 30-34):

Q) the evidence must show that the alleged fiduciary gave an undertaking of
responsibility to act in the best interests of a beneficiary;

(i) the duty must be owed to a defined person or class of persons who must be
vulnerable to the fiduciary in the sense that the fiduciary has a
discretionary power over them,

(i)  to establish a fiduciary duty, the claimant must show that the alleged
fiduciary’s power may affect the legal or substantial practical mnterests of
the beneficiary.

[19] The decision in Alberta then went on to consider how fiduciary duties can arise in the
government context. McLachlin, C.J.C. noted that governments will owe fiduciary duties “only
in limited and special circumstances”. This was due to the fact that public law duties will not
typically give rise to a fiduciary relationship because of the necessary exercise of discretion that
accompanies public law duties. In this respect, however, it is again important to remember that
this is an aboriginal claim. The relationship between Canada and its aboriginal peoples is
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distinct. On that point, I note that it is conceded in this case that Canada stands in a fiduciary
relationship to aboriginal peoples.’ The issue is whether that fiduciary relationship gives rise, in

turn, to a fiduciary duty.

[20]  The decision in Alberta makes reference to the issue of fiduciary duties as they relate to
aboriginal peoples. In particular, the decision refers to the Supreme Court’s earlier decision in
Guerin v. The Queen, [1984] 2 S.C.R. 335 and observes that, n Guerin, the court had noted:

... that the fiduciary duty owed to the Aboriginal peoples of Canada is unique and
grounded in analogy to private law ...
[21]  That point made, McLachlin C.J.C. went on to distinguish the fiduciary duty as it relates
to aboriginal peoples from other types of fiduciary relationships. In essence, McLachln C.J.C.
sets up this particular form of fiduciary duty as a category unto itself arising from the ‘“unique

and historic nature of Crown-Aboriginal relations”. She said, at para. 38:

Noting the unique nature of the fiduciary duty owed by the Crown in the
Aboriginal context, courts have suggested that this duty must be distinguished
from other relationships: [citation omitted]

[22] The existence of fiduciary duties between the Crown and aboriginal peoples was, more
recently, directly addressed in Manitoba Metis Federation Inc. v. Canada (Attorney General),
[2013] 1 S.C.R. 623. This was a land claim case but it raised the issue of whether a fiduciary
duty had arisen in the context of that case. In considering when a fiduciary duty can arise,
McLachlin C.J.C. and Karakatsanis J. said, at para. 49:

In the Aboriginal context, a fiduciary duty may arise as a result of the “Crown
[assuming] discretionary control over specific Aboriginal interests”: Haida Nation
v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, at
para. 18. The focus is on the particular interest that is the subject matter of the
dispute: Wewaykum Indian Band v. Canada, 2002 SCC 79, [2002] 4 S.C.R. 245,
at para. 83. The content of the Crown’s fiduciary duty towards Aboriginal
peoples varies with the nature and importance of the interest sought to be
protected: Wewaykum, at para. 86.

3 That concession would appear to be unavoidable given various decisions by the Supreme Court of Canada on this
issue including R. v. Sparrow,[1990] 1 S.C.R. 1075 at 1108.
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[23] With those principles in mind, I have concluded that the asserted claim of a fiduciary
duty in this case is sufficiently made out on the facts as pleaded that it cannot be said that it is
plain and obvious that the claim does not raise a reasonable cause of action. I reach that

conclusion for the following reasons.

[24] Returning to the three elements set out in Alberta, it is at least arguable that Canada had a
responsibility to act in the best interests of the members of the class. Each member of the
proposed class was, at the relevant time, a child who was in need of protection. No issue is taken
with that latter fact nor is any challenge raised to the court orders that removed these children
from their aboriginal homes and placed them in non-aboriginal homes. In my view, the 1965
Agreement can be argued to be evidence of the obligation that Canada considered that it had to
the aboriginal peoples generally and these children in particular. The preamble to the 1965
Agreement states that:

. the principal objective was the provision of provincial services and programs
to Indians on the basis that needs in Indian Communities should be met accordmg
to standards applicable in other communities;

That conclusion is also consistent with the ‘“high degree of discretionary control gradually
assumed by the Crown over the lives of aborignal peoples™ Wewaykum Indian Band v.
Canada, [2002] 4 S.C.R. 245 at para. 79.

[25] In making that observation, I am aware that the mere fact that the argument can be made,
does not mean that it will be successful. However, that is not the point on a motion under Rule
21. As I earlier noted, it is only necessary to conclude that the allegations are capable of proof.
The merits are up to a trial judge to determine.

[26] Returning to the elements identified in Alberta, it is clear that there is a defined class of
persons who were vulnerable to the discretionary authority that Canada held over them. All of
the persons covered by the 1965 Agreement were “Indians with Reserve Status”. Canada had a
discretionary power over those persons as such. It is acknowledged by Canada that it could have
set up its own child welfare system to deal with these persons. Instead, it chose to delegate that

responsibility to Ontario, which was already providing such services to all other residents of the
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Province. While that approach undoubtedly made good sense from a practical and efficiency
point of view, Canada cannot avoid its responsiilities as a fiduciary by delegating its

discretionary authority to another.

[27] Like any other fiduciary, if Canada does so delegate, it remains responsible for ensuring
that its delegate carries out those fiduciary responsibilities in a proper manner: Reference re
Broome v. Prince Edward Island, [2010] 1 S.C.R. 360 at para. 54. The allegation here, among
others, is that Canada failed to do so. The finding that a fiduciary duty arises and that Canada’s
actions in negotiating and signing the 1965 Agreement might be a breach of that duty is
consistent with the sui generis relationship between Canada and its aboriginal peoples. It also

reflects the risk, commented on in Wewaykum, where Binnie J. said, at para. 80:

... but the degree of economic, social and proprietary control and discretion
asserted by the Crown also left aboriginal populations vulnerable to the risks of
government misconduct or neptitude.

It is, of course, the respondents’ claim that the 1965 Agreement reflects government misconduct

or ineptitude.

[28] Finally, I do not take Canada to quarrel with the fact that its actions could affect the legal
or substantial practical interests of the beneficiaries, ie., the members of the class. In any event,
it would be hard to see how it could be suggested that removing a child from his/her family and
placing the child in the care of others could do anything other than affect the child’s most basic

interests.

[29] T conclude, therefore, that each of the three elements set out in Alberta for the creation of
a fiduciary duty are, at least arguably, met in this case. That is sufficient to get the respondents
over the relatively low threshold for defeating a motion under Rule 21.

[30] In reaching that conclusion, I am mindful of the fact that a fiduciary duty does not arise
between the Crown and aboriginal peoples with respect to all aspects of the relationship between
the two. As was clearly stated in Wewaykum, the fiduciary duty arises only in relation to specific
aboriginal interests.  Cases, such as Guerin, have imposed a fiduciary duty in respect of
aboriginal lands because of the central role that land played in aboriginal economies and culture.
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Here, we are not dealing with just one aspect of that culture. Rather, we are dealing with a
person’s connection to that culture as a whole. It is difficult to see a specific interest that could
be of more importance to aborignal peoples than each person’s essential connection to their
aboriginal heritage. In addition, on this point, the importance of aboriginal rights cannot be
disputed. They are specifically “recognized and affirmed” by s. 35(1) of the Constitution Act,
1982 and a long line of authorities.

B. Negligence

[31] The respondents also assert a claim in negligence. Canada complains that the motion
judge did not undertake a proper Anns/Cooper analysis of the negligence claim. 1 do not agree.
Not only did the motion judge expressly refer to the Anns/Cooper test, he clearly applied it in
reaching his decision.

[32] The components of the Anns/Cooper test are set out in R v. Imperial Tobacco Canada
Ltd, [2011] 3 S.C.R. 45 where McLachlin C.J.C. said, at para. 39:

At the first stage of this test, the question is whether the facts disclose a

relationship of proximity in which failure to take reasonable care might

foreseeably cause loss or harm to the plaintiff. If this is established, a prima facie

duty of care arises and the analysis proceeds to the second stage, which asks

whether there are policy reasons why this prima facie duty of care should not be

recognized: [citation omitted]
[33] The motion judge found that there was a sufficient relationship of proximity
demonstrated between Canada and the respondents. As may be apparent from my analysis of the
fiduciary duty claim, I reach the same conclusion. Canada acknowledges that there is a fiduciary
relationship between Canada and aboriginal peoples. As 1 have explained above, Canada
assumed an obligation towards aboriginal peoples regarding the provision of Provincial welfare
programs to them. Canada chose to fulfill that obligation by entering into the 1965 Agreement
with Ontario. It is certainly arguable that, by taking  those steps, Canada demonstrated a
sufficient relationship of proximity to the members of the proposed class. It is equally arguable
that, in doing so, Canada ought to have recognized that the failure to take reasonable care, to

ensure that the welfare programs were administered properly, might foreseeably cause harm to
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the members of the class. This is especially so given that the persons affected, in this particular
instance and by this particular welfare program, were children.

[34] Canada says that proximity cannot be established because the respondents “do not plead
that federal actors had any direct, supervisory or other operational role in the design or delivery
of the child welfare programs delivered to Indians on reserves n Ontario”.* 1 do not accept that
the plantiffs need to plead that fact in order to establish an arguable case on proximity. As I
have already said, it is not the fact that Canada negligently designed or negligently delivered the
child welfare program that is in issue in this case. Rather, the allegation is that Canada failed to
ensure that Ontario delivered an appropriate child welfare program when Canada delegated its
obligations, i this regard, to Ontario through the 1965 Agreement. That allegation, among
others, is specifically pleaded.’

[35] Canada also complains that the respondents have not pleaded that they relied on any
“expectations, representations, conmmmmications or other interactions of a ‘close and direct’
nature with Canada’s officials following therr apprehension or removal from their parental
homes”.  With respect, it is not reasonable to expect children to have that degree of awareness.
Indeed, if such an allegation had been made, I suspect that Canada would have argued that it was
one that was “patently ridiculous”. The respondents, as children, were entiled to rely on the
basic premise that any authority dealing with them would do so with due consideration for their

best interests. In this case, the respondents plead that Canada did not ensure that that was done.

[36] In terms of the second stage of the Anns/Cooper test, Canada submits that the motion
judge did not:

...address the significant concern that, to impose a private law duty of care or
fiduciary duty in this case, would effectively penalize Canada for having used its
spending power to ensure that Ontario had the capacity to provide Indian children
in need of protection with that very protection.

4 Appellant’s factum, para. 67
5 Statement of claim, para. 29
¢ Appellant’s factum, para. 70

2014 ONSC 6967 (Canllil)



Page: 12

[37] The fact is, as the motion judge found, there was nothing that prevented Canada from
ensuring, as part of the 1965 Agreement, that Ontario would carry out its welfare programs in an
appropriate way. The fact that Canada was trying to do something positive for these children
does not remove the need for Canada to undertake its good work fiee of negligence. In other
words, a duty of care is not elimnated just because the person who has the duty is engaged in

what is intended to be an affirmative or beneficial act.

[38] No other policy reasons are advanced for why Canada should not be subject to a duty of
care in carrying out its responsiilities to aboriginal peoples regarding their abilty to access
appropriate welfare programs. Certainly, it is difficult to see any policy reason that would negate
that duty in the situation where children are directly affected. 1 note, in passing on this point,
that the argument that was advanced before the motion judge that Canada could not impose
conditions on Ontario as part of the 1965 Agreement, because it would nvolve a constitutionally

improper interference with Provincial jurisdiction, was not advanced here.

[39] Before concluding, I make four other observations. The first observation is that I accept
that the amended statement of claim may not plead these two causes of action flawlessly.
However, the causes of action are sufficiently pleaded to permit Canada to understand the nature
of the claims and to be able to respond to them. Much time and effort has already been spent in
this case over the adequacy of the statement of claim and I do not believe that it serves the
interests of any of the parties to engage, any further, in the exercise of trying to create the perfect
pleading. If Canada requires any particulars regarding the allegations in the amended statement
of claim in order to plead to i, then Canada can utilize its rights under the Rules of Civil

Procedure to seek those particulars.

[40] 1 would add, on that point, the caution, recently expressed by the Supreme Court of
Canada, regarding the problems that are inherent in crafting a pleading in a case such as this. In
Tsilhgot 'in Nation v. British Columbia, [2014] S.C.J. No. 44, McLachlin C.J.C. said, at para. 23:

Third, cases such as this require an approach that results in decisions based on the
best evidence that emerges, not what a lawyer may have envisaged when drafting
the initial claim. What is at stake is nothing less than justice for the Aborignal
group and its descendants, and the reconciliation between the group and broader
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society. A technical approach to pleadings would serve neither goal. It is in the
broader public mnterest that land claims and rights issues be resolved in a way that
reflects the substance of the matter. Only thus can the project of reconciliation
this Court spoke of in Delgamuukw be achieved. [emphasis added]

[41] The second observation is that I recognize that my reasoning in this matter may differ, in
some respects, from that employed by the motion judge. I mention this because a central facet of
Canada’s submissions was its criticism of the motion judge’s reasoning. In particular, Canada
criticized the motion judge for engaging in reasoning regarding the effect of the 1965
Agreement, and its role in this claim, which was said to be directly contrary to the reasoning
used by the first motion judge. On this appeal, however, it must be remembered that the issue is
not whether the motion judge reached his decision for the right reasons. The issue is whether the

decision is correct.

[42] The third observation follows on the second. Much was made of an alleged conflict
between the two motion judges’ reasons regarding the 1965 Agreement. Indeed, it is this alleged
conflict that appears to have been central to the decision of Matheson J. to grant leave to appeal.
As I have already said, any conflict between those reasons is not particularly relevant to my
conclusion that the amended statement of claim discloses reasonable causes of action. The first
motion judge found that the 1965 Agreement could not form the basis for a claim for breach of
fiduciary duty. That conclusion does not preclude reliance on the 1965 Agreement to prove the
material fact that there was a breach of that fiduciary duty or a breach of the duty of care. In
other words, while I agree with the first motion judge that the 1965 Agreement could not, by
itself, be relied on for the creation of the fiduciary duty, the 1965 Agreement is still very much a
relevant fact to the allegation that Canada failed to honour its fiduciary duty or failed to fulfil its
duty of care. In my view, that is the way in which the 1965 Agreement is used in the amended
statement of claim, and that use does not offend the reasons of the first motion judge.

[43] The fourth observation involves what happened after the hearing.  Five days after the
hearing concluded, counsel for the respondents wrote to the court to draw to our attention the
decision in Anderson v. Canada (Attorney General), [2011] N.J. No. 445 (C.A.) and to make
brief submissions regarding its relevance. In light of this development, we permitted the
appellant to file brief written submissions, which the appellant did. I make two comments on
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this situation. One is that it runs afoul of the point that Borins J. made in Walker Estate v. York
Finch General Hospital, [1998] O.J. No. 2271 (Gen. Div.) where he spoke about the “practice”
that had developed of counsel corresponding with the court after a hearing has been completed.
In complaining about that practice and urging that it be stopped, Borins J. encapsulates the very
problem regarding that practice into which this court was placed. He said, at para. 34:

The practice of communicating directly with a motions judge, or a trial judge,
after a hearing has been concluded, puts the judge in a difficult position. The
judge feels that it might be unfair to the party to ignore the communication, with
the result that the judge re-opens the hearing, or takes the additional material into
consideration. In my view, a judge need not consider uninvited communications
sent directly to him or her after the conclusion of the hearing. Indeed, I do not
believe that I would be criticized if I ignored the materials sent to me by counsel
in this case.

I note m this regard that this was not a “late breaking” decision to which counsel could not have

referred during the course of the argument.

[44] Nonetheless, we have considered the decision. Having done so, I do not find that it adds
much to the analysis already undertaken in terms of the proper principles to be applied. It does,
however, represent an example where another court has permitted, what might be referred to as a
“novel” claim, to proceed in circumstances that have some similarity to the circumstances here.
It does serve to reinforce the conclusion, that I have already reached, that aboriginal claims are
ones that are particularly undeveloped and fluid and, consequently, greater latitude should be

accorded to them i terms of the “plain and obvious” test.
Conclusion
[45] The appeal is dismissed.

[46] If the parties cannot agree, they may file written submissions on the costs of the appeal
The respondents shall file their submissions within thirty days of the date of the release of these
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reasons and the appellant shall file its submissions within fifteen days thereafter.  The
submissions of each party shall not exceed ten pages in length. No reply submissions shall be

filed without leave of the court.
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Divisional Court File No. 52;3/ 13
(Superior Court File No. CV-09-00372025-00CP)

ONTARIO
SUPERIOR COURT OF JUSTICE
DIVISIONAL COURT

THE HONOURABLE JUSTICE SACHS )
THE HONOURABLE JUSTICE NORDHEIMER ) TUESDAY, DECEMBER 2, 2014
THE HONOURABLE JUSTICE POMERANCE )

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Respondents (Plaintiffs)

—and —

THE ATTORNEY GENERAL OF CANADA

Appellant (Defendant)

Proceeding under the Class Proceedings Act, 1992, S.0. 1992, ¢.6

ORDER

THIS APPEAL, with leave, by the Attorney General of Canada for an order that the
September 27, 2013 of the Honourable Justice Belobaba providing for the certification of the
within action as a class proceeding and dismissing the Defendant’s motion under Rule 21.01 of
the Rules of Civil Procedure be set aside and that the PlaintifPs action be dismissed, was heard

November 13, 2014, at Toronto.
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"2
ON READING the Appeal Book and Compendium, the Supplementary Appeal Book
and the Exhibits Books, Volumes 1 and 2 of the Attorney General of Canada, and the Facta and
Supplementary Facta of the parties, and on hearing the submissions of counsel for the parties,
and on reading the written submissions of counsel for the parties delivered subsequent to the

November 13, 2014 hearing, the Court’s decision having been reserved to this day,

1. THIS COURT ORDERS that the appeal by the Attorney General of Canada be, and is

hereby dismissed.

2, THIS COURT FURTHER ORDERS AND DIRECTS that, if the parties cannot agree,
they may file written submissions on the costs of the appeal. The respondents shall file their
submissions within thirty days of December 2, 2014, and the appellant shall file its submissions
within fifieen days thereafter. The submissions of each party shall not exceed ten pages in

length. No reply submissions shall be filed without leave of the Court,

N/ BOOKN
LE/DANg LE RE%ISTHE No

AN Qg gy
PER/PARST £,

Registrar, Divisional Court
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AMENDED THIS SEPT” 24 IS pursuant 10

. MOD 7 CONFORMEMENT A
E/HULEILA REGLE 26.02 ( )
" [ THE.ORDER OF }
" L'ORD Grant :
DAT&QI@?':\' aN ANQE oy, Registral Court File No. CV-09-00372025-00CP
e l r “esvsetssecsrrsantan
REGlgnAR St. S S188 LE i . ONTARIO
SuPERIaR sauAt “ﬁ.‘iﬁlﬁ - REUR SURERISunE OBLARBR IOR COURT OF JUSTICE
BETWEEN:
_ MARCIA BROWN
AND-ROBERT COMMANDA
Plaintiffs
and
THE ATTORNEY GENERAL OF CANADA
Defendant

Proceedings commenced under the Class Proceedings Act, 1992

AMENDED STATEMENT OF DEFENCE

1. This statement of defence is delivered in response to:

o The plaintiff’s Fresh as Amended Amended Statement of Claim dated July 25.
2015 (the “amended statement of claim™).

2. The defendant, the Attorney General of Canada, admits the allegations contained in

Paragraph 5 of the amended statement of claim.

3. The Attorney General denies the allegations contained in Paragraphs | to 4 and 24

to 56 of the amended statement of claim.

4.  [Paragraph deleted].

5. [Paragraph deleted].

6.  The Attorney General has no knowledge in respect of the allegations contained in



. Paragraphs 6 to 14 of the amended statement of claim.

DEFENCE OF CANADA

7. The class represented by the plaintiff consists of “Indian children who were taken

from their homes on reserves in Ontario between December 1. 1965 and December 31.

1984 and were placed in the care of non-aboriginal foster or adoptive parents who did not

raise the children in accordance with the aboriginal person’s customs, traditions and

practices.” As-pleaded-in-their response-to-particwlars-of Ausust 7:-2009: The plaintiffs

and the members of the prepesed class were all, by definition, children whose personal

and family circumstances required the intervention of Ontario child welfare authorities to

address their needs of protection, support and care.

8.  The claim alleges that Canada has variously breached a fiduciary duty owed to the
plaintiffs and to the members of the prepesed class, infringed-their-aberiginal-rights and
breached a duty of care in negligence areunded-in-the-honourofthe Crown—andvielated

interpational-hwman rights-conventions. The Attorney General denies the allegations and

defends Canada on all of the claims.

THE CROWN

9.  The Sovereign has an historical jurisdiction as parens patriae to protect the welfare
of children. The Crown, whether in right of Canada or in right of Ontario, presently

exercises this jurisdiction through the superior courts of the provinces.

10. The equitable principles that govern the application of the Crown’s parens patriae
jurisdiction in cases of children needing protection, support and care are those of the

doctrine of “best interests of the child.”

11. The principles expressed and applied in the doctrine of “best interests of the child”

reflect, at any given point in time, a continuing evolution in judicial, legislative and social



attitudes and thought concerning the values to be considered and applied and the place

and role of the state in the welfare of children.

PARLIAMENT

12, Ontario has legislative jurisdiction with respect to the welfare of children in the
province, including Indian and other aboriginal children. Enacted provincial child
welfare legislation represents laws of general application that extend, of their own force,

to Indian and other aboriginal children, whether on or off reserve.

13. Canada has legislative authority under s.91(24) of the Constitution Act, 1867 with
respect to the subject of “Indians”. This authority includes the non-exclusive ability to
legislate with respect to the welfare of Indian children in Ontario. Parliament has not
used its 5.91(24) authority to enact child welfare legislation and is under no positive legal

duty to do so. There is no cause of action for failure to legislate.

14.  Parliament has, however, approved the use of the federal spending power to
provide Ontario with the capacity to extend provincially regulated and supported child
welfare services to Indian children. In its funding support of Ontario’s child welfare
regime, Canada has promoted principles consistent with the established doctrine of “best

interests of the child”.

15. Canada’s use of the federal spending power to contribute to the capacity of Ontario
child welfare authorities to deliver child welfare services to Indian children represents an
exercise in cooperative federalism and is not a delegation of its constitutional authority

under s.91(24) of the Constitution Act, 1867.

16. The Attorney General pleads and relies on the provisions of ss. 91(3), 91(1A) and

106 of the Constitution Act, 1867.
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HISTORY OF LEGISLATION AND FEDERAL-PROVINCIAL AGREEMENTS

17. The claim is made in respect of the approximately twenty year period from 1965 to
1985. This period includes a series of legislative and other events that were aspects of
the continuing evolution of the values and attitudes brought to bear in cases of children
needing protection, support or care through state child welfare regimes. Throughout this
period Canada was, and remained, in step with this continuing process of change through
its use of the federal spending power to provide Ontario with the capacity to extend

provincially regulated and supported child welfare services to Indian children.

Background
18. In 1893 Ontario enacted the province’s first Children’s Protection Act. This statute
provided for, inter alia, the protection of children against abuse or neglect. Children's
Aid Societies, which began as charitable organizations during the late nineteenth century,
were granted authority for the protection, care and control of abused or neglected children
and were authorized to remove children from environments that put them at risk.
Through subsequent amendments and other changes, the statutory authority to protect

abused and neglected children remained in Children’s Aid Societies.

19.  Until the Second World War, Children’s Aid Societies continued to be
administered by private citizens. The concept of the welfare state emerged following the
War with the concomitant value that government has a responsibility to ensure all
citizens were being treated équally. Such changing attitudes and values contributed to
progressive change in child welfare regimes marked by increasing public and

governmental concern for Indians and their needs which unfolded over the next decades.

1946 Federal Joint Committee

20. In 1946, Parliament established a Special Joint Committee of the Senate and House

of Commons to investigate and report on, infer alia, the social and economic status of
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Indians compared with other Canadians with a view to making recommendations for

amendments to the Indian Act.

21. Over the course of the next two years, this Joint Committee held hearings and
received briefs from, among others, the Canadian Welfare Council and Canadian
Association of Social Workers which described the lack of comparable social services
available to children residing on reserves. From the evidence gathered, the Joint
Committee concluded that Indians were not being provided access to most provincial

programs in the fields of education, health and welfare.

22. The 1946 Joint Committee recommended that the federal and provincial
governments consider agreeing to financial arrangements that would make provincial
welfare programs available to Indians, as an alternative to establishing a separate

duplicative federal welfare regime.

1953 Ontario Select Committee

23. In 1953, the Ontario Legislature established a Select Committee of the Legislature
to study, report and make recommendations to improve the standard of living and

equality of opportunity of Indians in Ontario.

24. The Select Committee visited and received submissions from various First Nations
and other interest groups. Its report included a recommendation that agreements be

negotiated between the federal Department of Indian Affairs and the province on behalf
of individual Children’s Aid Societies to provide for the extension of their services on

reserves in Ontario.

25. In 1954, Ontario enacted the Child Welfare Act which consolidated the Children’s
Protection Act, the Children of Unmarried Parents Act and the Adoption Act. The Act

did not specifically address whether the services to be provided by Children’s Aid
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Societies included Indian children and their families either on or off reserve. However,
the Child Welfare Act did authorize the appropriate Ontario Minister to make
arrangements with Canada by which Canada could provide funding to provincial
Children’s Aid Societies for delivering services to Indians, whether residing on or off

rescrve.

26. Following the delivery of the Select Committee’s report, Ontario also passed the
Indian Welfare Act, 1955. The Act entitled every Indian resident in Ontario to benefits to
the same extent as any other person resident in the province under the Blind Persons
Allowance Act, the Disabled Persons Allowance Act, the Mother's Allowance Act and the

Old Age Assistance Act.

1956 Memorandum of Agreement '

27. In February 1956, in accordance with the authority provided under the 1954 Act, a
Memorandum of Agreem'ent Respecting Child Welfare Services for Indians in Ontario
was concluded between Canada and Ontario. Under its terms, Ontario undertook to
approve the extension of child welfare services by Children’s Aid Societies to Indians
throughout the province and for which Canada would compensate each Society under

separate agreements.

28. By 1958, Canada, with the approval of Ontario, had entered into twenty-three such

agreements with individual Children’s Aid Societies.

1959-61 Federal Joint Committee

29. The 1959-61 Joint Committee of the House of Commons and Senate recommended
that, whenever possible, existing provincial welfare legislation and services should be
used for the benefit of Canada’s Indian population. Accordingly, it proposed that the
matter be placed on the agenda of the next federal-provincial conference dealing with

Indian Affairs.
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1963 and 1964 Federal-Provincial Conferences

30. In 1963, a Federal-Provincial Conference on the Administration of Indian Affairs
was convened for the purpose of considering the recommendations of the 1959-61 Joint
Committee. Briefs were received from provincial governments indicating their
willingness to deliver a number of welfare services to provincial Indian populations as

long as proper financial arrangements were made.

31. It was also agreed that a further federal-provincial conference should be held
devoted solely to a more thorough and detailed examination of the needs of Indian people

and how those needs could be addressed jointly by Canada and the provinces.

32.  In 1964 a second Federal-Provincial Conference on Indian Affairs was held in
Ottawa with the objective of encouraging all provinces to deliver their whole range of
welfare services to Indians, whether on or off reserve, on the same basis as they were

being provided to all other provincial residents.

1964 Hawthorn Report

33.  In 1964, 4 Survey of Contemporary Indians of Canada (the “Hawthorn Report”), a
federally sponsored study undertaken by more than forty 'social scientists on the

economic, social and educational needs of aboriginal people, was delivered.

34.  Through its recommendations the Hawthorn Report reinforced the concept that
welfare services on reserve should be delivered by the provinceé and that the federal
government should avoid creating a parallel system of welfare as it would be

unnecessarily duplicative and would compete with provincial departments for scarce

human resources.

1965 Federal-Provincial Indian Welfare Agreement

35. In 1966, Canada and Ontario entered into a Memorandum of Agreement Respecting
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Welfare Programs for Indians. Under this federal-provincial agreement, known as the
“1965 Indian Wclfar@ Agreement”, Canada agreed to reimburse Ontario for a share of
provincial costs for several programs delivered to Indians pursuant to provincial
legislation. This arrangement included services under the province’s Child Welfare Act,
effectively replacing the previous 1956 federal-provincial agreement. The 1965
Agreement advanced both governments’ objective of broadening the range of provincial
welfare programs available to Indians in Ontario. With amendments to its schedules, the

1965 Agreement is still in effect.

1982 Section 35

36. In 1982, following a lengthy period of continuing and active political and legal
debate about the place of aboriginal people in the Canadian constitutional family,
Canada’s constitution was amended to include the Canadian Charter of Rights and
Freedoms and Section 35 of the Constitution Act, 1982. Section 35 recognized and
affirmed existing aboriginal rights and treaty rights, providing protection to distinctive

practices, customs and traditions of aboriginal cultures.

1985 Ontario Child and Family Services Act

37. In 1985 Ontario proclaimed the Child and Family Services Act, S.0. 1984, ¢.55.
The Act provides for the establishment of Aboriginal Child and Family Services
organizations to complement Children’s Aid Societies as a means of delivering child
welfare and other such services. Federal funding supporting the delivery of child welfare
services to Indians and already available to Children’s Aid Societies became available to

support services delivered through Aboriginal Child and Family Services.

38. Ontario’s Child and Family Services Act also expands the principles to be applied
in assessing the “best interests of the child” to legislatively ensure that child welfare

services for aboriginal children and their families are provided in a manner that includes
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recognition of their culture, heritage and traditions and the concept of the extended

family. The plaintiffs have has pleaded that the inclusion of these principles in Ontario’s

child welfare legislation brought to an end Canada’s alleged breaches of duty and
b  ciohts.

39. The inclusion of such principles reflected the state, in 1985, of judicial, legislative
and social attitudes and thought concerning the values to be considered and applied
through an evolving doctrine of “best interests of the child”. Throughout the
approximately twenty year period in respect of which the plaintiff’s claims are made,
Canada was, and remained, in step with this continuing process of change through its use
of the federal spending power to provide Ontario with the capacity to extend provincially

regulated and supported child welfare services to Indian children.

THE PLAINTIFE’S CLAIM IN BREACH OF FIDUCIARY DUTY

40. The Attorney General denies the existence or breach by Canada of a fiduciary duty

or obligation owed to the plaintiffs or to the propesed class.

41. The Attorney General acknowledges that the relationship between the federal
Crown and the aboriginal peoples of Canada is a fiduciary one; however, the facts as
alleged do not give rise to a fiduciary duty owed by the Crown to the plaintiffs or to the
propesed class. No specific fiduciary duty is triggered or exists in respect of the

circumstances pleaded by the plaintiffs.

41a. The 1965 Indian Welfare Agreement was made between the federal and provincial

Crowns and was not intended to be, and did not constitute. an undertaking by Canada to

the plaintiff or to the members of the class in respect of their personal well-being or other

cognizable interests.

42. The federal Crown, by funding the delivery of provincial child welfare services to
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Indian children and their families, did not put its own interests ahead of those of
aboriginal children, either at all or in any way that could be conceived to be a betrayal of
trust or loyalty. Further, at no time did the Crown act in its own self-interest or against
the protected interests of the plaintiffs or of the members of the prepesed class. Nor has
the Crown taken advantage of relationships of trust with the plaintiffs or members of the

prepesed class for its own benefit.

43. Alternatively, to the extent that specific duties to the plaintiffs or members of the
propesed class may have arisen from the Crown’s general fiduciary relationship with
aboriginal peoples, they are met by Canada’s conduct, includiﬁg its promotion of
principles consistent with the doctrine of “best interests of the child” in its funding

support of Ontario’s child welfare regime.

THE PLAINTIFF’S CLAIM IN NEGLIGENCE

43a. The Attorney General denies that the Crown or.servants of the Crown owed a

common law duty of care to the plaintiff or to any members of the class in respect of the

interests or losses for which compensation is claimed in this action.

43b. The Attorney General also denies that there is, or has been, a proximate relationship
between the Crown and the plaintiff or members of the class by virtue of the Indian Act,

any other federal statute. or the Constitution of Canada.

43c. Any conduct of the Crown in entering into the 1965 Indian Welfare Agreement and
other agreements with Ontario or in providing funding under the agreements to support
Ontario’s child welfare regime did not, and does not, give rise to a proximate relationship

between the Crown and the plaintiff or members of the class [formerly Paragraph 61].

43d. The Attorney General also alleges that the Indian Act does not provide for a federal

child welfare regime applicable to Indians on reserves and is not a source of authority for
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federal Crown officials to design, implement or participate in the child welfare regime

that is the subject of this action. Further to its pleading in Paragraphs 14 and 15, Canada,

as a matter of policy, has used the federal spending power to contribute to the provincial

capacity to deliver child welfare services to Indian children on reserves under provincial

legislation; this does not represent a delegation of constitutional authority. In addition,

no individual Crown officers or servants have. or had. any direct supervisory or other

operational role in the design or delivery of the child welfare programs provided to the

Indians on reserves in Ontario, including the plaintiff and class members. or in the

disposition of their cases.

43e. Further, to the extent that the plaintiff or class members sustained harm with

respect to their aboriginal cultural identity and. consequentially, to their mental and

physical health, this harm was not a foreseeable consequence of Canada’s entering into
and performing its obligations to Ontario under the 1965 Indian Welfare Agreement.

43f, A duty of care, if one is found to exist, would be negated by policy considerations

in this case. including but not limited to the need to respond to the individual

circumstances of the plaintiff and class members as children at risk and in need of

protection. Further, the Crown’s decision to enter into the 1965 Indian Welfare

Agreement was grounded in policies to make provincial welfare services accessible and

available to Indian children on reserves and on a basis and standard that were

commensurate with such services in other Ontario communities.

43g. Alternatively. if a duty of care is found to be owed by the Crown or Crown officers

or servants and is not negated by policy considerations. that duty was met and fulfilled at

all material times in the period from December 1. 1965 to December 31, 1984 through

the Crown’s reliance on the evolving standard of care associated with the principles of

“best interests of the child”.
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THE PLAINTIFF’S CLAIM RE THE CROWN’S “DUTY OF HONQUR”

44. The Attorney General denies that the plaintiffs or members of the propesed class
have a separate-and-independent cause of action based on an alleged breach of a duty

flowing from the honour of the Crown. The defendant denies that the Crown has dealt

unfairly with the plaintiffs or the class as alleged, or at all, or acted in a way that can be

described as dishonourable.

45. Alternatively, to the extent that the principle that the Crown has assumed a
responsibility of honourable dealing with the aboriginal peoples of Canada is engaged by
the plaintiff’s claims, its responsibility to the plaintiffs and to the prepesed class has been
met by Canada’s conduct, including its promotion‘of principles consistent with the
doctrine of “best interests of the child” in its funding support of Ontario’s child welfare

regime.

THE PLAINTIFE’S CLAIM TO ABORIGINAL RIGHTS

46. [Paragraph deleted].

47. [Paragraph deleted]. '

48. [Paragraph deleted].

THE PLAINTIFF’S ASSERTION OF INTERNATIONAL HUMAN RIGHTS CONVENTIONS

49. [Paragraph deleted].

50. Canada is a party to numerous international human rights conventions. Canada has
ratified, and is therefore bound by, the United Nations Convention on the Prevention and
Punishment of the Crime of Genocide (which came into force for Canada on December 2,
1952), the International Covenant on Civil and Political Rights (which came into force

for Canada on August 19, 1976) and the Convention on the Rights of the Child (which
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came into force for Canada on January 12, 1992).

51. International human rights treaties binding on Canada may be relevant aids in
interpreting the scope and content of constitutional rights. Where applicable they may
also form the basis of an interpretative presumption of conformity between the treaty and

ordinary legislation. However, these treaties are not directly enforceable in Canadian

law.

52. [Paragraph deleted].

53. [Paragraph deleted].

54. [Paragraph deleted].

55. [Paragraph deleted].

56. [Paragraph deleted].

57. Inany event, in entering into funding arrangements with Ontario, it was not the
intent or objective of the federal Crown to destroy or eradicate the aboriginal identity of
the plaintiffs or of members of the.propesed class. If as a consequence of the making of
federal-provincial agreements the plaintiffs or members of the propesed class suffered
harm in respect of their aboriginal identity, which is denied, such harm was unintended

and was not reasonably foreseeable.

THE CLASS

58. [Paragraph deleted].

(a) [sub-Paragraph deleted];
(b) [sub-Paragraph deleted];
(c) [sub-Paragraph deleted]:
(d) [sub-Paragraph deleted]:
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(e) [sub-Paragraph deleted].

59. [Paragraph deleted].

60. [Paragraph deleted].

61. [Paragraph deleted].

62. The proposed class is not a rights-holding collective on whose behalf a sustainable

aboriginal rights, or other collective rights, claim can, as a matter of law, be advanced.

63. The claim makes allegations of Crown infringement of different rights and breaches
of different duties prospectively owed to different members of the prepesed class based

on their status, circumstances and relationship to different identifiable groups and

. communities, with the result that any of the alleged duties or breaches of duty were not,

and could not be, owed to or suffered by all of them uniformly or in common there-is

64. The preposed class consists of individuals whose personal and family
circumstances, as children, required intervention by child welfare authorities in order to
address their needs of protection, support and care, thereby requiring a judicial or other
disposition in accordance with equitable and statutory principles that were, and are, by
definition, to be applied on a case by case basis in response to the unique circumstances
and best interests of each individual child. Such dispositions, which underpin the claims
of the plaintiffs and of the members of the propesed class, are, and were, necessarily

informed by individual, rather than common, considerations.

65. Further, the family, community and cultural experiences and connections of each
prepesed class member both before and after apprehension by Ontario child welfare

authorities are, and will be, as unique and individual as the members themselves such that
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there is little, if any, commonality amongst-them-and the issues of duty and breach

associated with each of their claims.

DAMAGES CLAIMED

66. Ifthe plaintiffs or the members of the proposed class suffered any damage, losses
or injuries as alleged, such damage, losses or injuries were not caused by any acts or
omissions of the Crown or for which the Crown is liable. Rather, such damage, losses or
injuries were caused by factors unrelated to the Crown’s conduct, including events prior
and subsequent to their apprehension by provincial Children’s Aid Societies involved and

their subsequent placement in foster care and/or adoption.

VICARIOUS LIABILITY IN TORT

67. To the extent that any of the breaches alleged constitutes a tort, a claim in tort
against the Crown can only be maintained by way of vicarious liability committed by a
servant of the federal Crown. The Attorney General pleads and relies on the provisions
of's. 3(a) of the Crown Liability and Proceedings Act, R.S.C. 1985, Chap. C-50 and the
Crown Liability Act, S.C. 1952-53, ¢.30.

LIMITATIONS ISSUES

68. The plaintiff’s claims are out of time and statute-barred. The defendant pleads and
relies on s. 7 of Ontario’s Public Authorities Protections Act, R.S.0. 1990, Chap. P.38 as
amended, ss. 45(1)g and (h) of the Limitations Act, R.S.0. 1990, Chap. L. 15, as
amended. The defendant also relies upon the equitable doctrines of laches and
acquiescence and upon the Crown Liability and Proceedings Act, R.S.C. 1985, Chap. C-
50 and the Crown Liability Act, S.C. 1952-53, ¢.30.
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69.

RELIEF

The Attorney General of Canada therefore asks:

16

(a)

(b) that the action be dismissed, with costs.
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THIS 1S EXHIBIT “13” REFERRED TO IN THE
AFFIDAVIT OF DAVID ROSENFELD
SWORN BEFORE ME, THIS 18" DAY OF APRIL, 2018

A COMMISSIONER FOR TAKING AFFIDA VITS, ETC.
GARTH MYERS
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Brown v, Canada (Attorney General) 2017 ONSC 251
COURT FILE NO.: CV-09-372025-CP
DATE: 20170214

SUPERIOR COURT OF JUSTICE - ONTARIO

RE: Marcia Brown / Representative Plaintiff
AND:
The Attorney General of Canada / Defendant
Proceeding under the Class Proceedings Act, 1992
BEFORE: Justice Edward P. Belobaba
COUNSEL: Jeffery Wilson, Morris Cooper and Jessica Braude for the Plaintiff
Owen Young and Gail Sinclair for the Defendant
HEARD:  August 23, December 1 and 2, 2016 and written submissions

The “Sixties Scoop”

SUMMARY JUDGMENT ON THE COMMON ISSUE

[1]  After eight years of protracted procedural litigation,' the Sixties Scoop class action
is before the court for a decision on the first stage of the merits. The representative

! Brown v. Canada (Attorney General) was certified as a class proceeding by Perell J. at 2010 ONSC 3095. Two
appeals followed, first to the Divisional Court at 2011 ONSC 7712 and then to the Court of Appeal at 2013 ONCA
18. The Court of Appeal reversed the certification decision and directed that the matter be reheard by a different
class action judge. I reheard the matter and again certified the action as a class proceeding at 2013 ONSC 5637. The
defendant sought and was granted leave to appeal from my decision at 2014 ONSC 1583. The Divisional Court
dismissed the appeal and affirmed the certification at 2014 ONSC 6967.
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plaintiff brings this motion for summary judgment asking that the certified common
issue, which focuses on the liability of the federal government, be answered in favour of
the class members. If the common issue is answered in favour of the class members, the
class action will proceed to the damages stage. If the common issue is answered in favour
of the federal government, the class action will be dismissed.

[2]  Both sides agree that the common issue can be summarily decided. I do as well.
For ease of reference I will refer to the defendant government as “Canada” or “the
Federal Crown.”

Background

[3]  The background facts, as set out in the six previous decisions,” are by now well-
known, not only to the parties but to many Canadians, and will not be repeated here. In
any event, the factual background is not in dispute.

[4]  The Sixties Scoop happened and great harm was done.

[S]  There is no dispute about the fact that thousands of aboriginal children living on
reserves in Ontario were apprehended and removed from their families by provincial
child welfare authorities over the course of the class period — from 1965 to 1984 — and
were placed in non-aboriginal foster homes or adopted by non-aboriginal parents.

[6]  There is also no dispute about the fact that great harm was done. The “scooped™”
children lost contact with their families. They lost their aboriginal language, culture and
identity. Neither the children nor their foster or adoptive parents were given information
about the children’s aboriginal heritage or about the various educational and other
benefits that they were entitled to receive. The removed children vanished “with scarcely

2 Ibid,

3 1t was Patrick Johnson, the author of a 1983 research study on “Native Children and the Child Welfare System”
that coined the name “Sixties Scoop.” He took this phrase from the words of a British Columbia child-protection
worker who noted that provincial social workers “would literally scoop children from reserves on the slightest
pretext.” See Chambers, infra, note 4, at 122.
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a trace.” As a former Chief of the Chippewas Nawash put it: “[i]t was a tragedy. They
just disappeared.”5

[7] The impact on the removed aboriginal children has been described as
“horrendous, destructive, devastating and tragic.”® The uncontroverted evidence of the
plaintiff’s experts is that the loss of their aboriginal identity left the children
fundamentally disoriented, with a reduced ability to lead healthy and fulfilling lives. The
loss of aboriginal identity resulted in psychiatric disorders, substance abuse,
unemployment, violence and numerous suicides.” Some researchers argue that the Sixties
Scoop was even “more harmful than the residential schools”:

Residential schools incarcerated children for 10 months of the year, but
at least the children stayed in an Aboriginal peer group; they always
knew their First Nation of origin and who their parents were and they
knew that eventually they would be going home. In the foster and
adoptive system, Aboriginal children vanished with scarcely a trace, the
vast majority of them placed until they were adults in non-Aboriginal
homes where their cultural identity and legal Indian status, their
knowledge of their own First Nation and even their birth names were
erased, often forever.®

[8]  One province, Manitoba, has issued a formal apology. On June 18, 2015, the
premier of Manitoba apologized on behalf of the province for the “historical injustice” of
the Sixties Scoop and “the practice of removing First Nation, Métis and Inuit children
from their families and placing them for adoption in non-Indigenous homes, sometimes

* Fournier and Grey, Stolen from our Embrace: The Abduction of First Nations Children and the Restoration of
Aboriginal Communities (1997) as cited in Chambers, 4 Legal History of Adoption in Ontario, (2016) at 120. I
referred this recent publication of the Osgoode Society to counsel because one of the chapters was directly on point.

° Affidavit of former Chief Wilmer Nadjiwon (December 14, 2015) at para. 6.

® Brown v. Canada (Attorney General), 2010 ONSC 3095 at para. 1.

7 Ibid., at para. 59. The loss of culture and identity is particularly devastating to an aboriginal person because Canada
has had a “particularly destructive relationship with it First Nations.” (Affidavit of psychiatrist Harvey Armstrong,
May 28, 2009 at para. 10.)

¥ Supra, note 4. Also see Brown v. Canada (Attorney General), 2013 ONSC 5637 at para. 12.
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far from their home community, and for the losses of culture and identity to the children
and their families and communities.””

[9]  All of this, however, is background and is not determinative of the legal issue that
is before the court. The court is not being asked to point fingers or lay blame. The court is
not being asked to decide whether the Sixties Scoop was the result of a well-intentioned
governmental initiative implemented in good faith and informed by the norms and values
of the day, or was, as some maintain, state-sanctioned “culture/identity genocide”10 that
was driven by racial prejudice to “take the savage out of the Indian children.”'! This is a
debate that is best left to historians and, perhaps, to truth and reconciliation commissions.

[10] The issue before this court is narrower and more focused. The question is whether
Canada can be found liable in law for the class members’ loss of aboriginal identity after
they were placed in non-aboriginal foster and adoptive homes.

Common issue
[11] The certified common issue that is before the court for adjudication is this:

When the Federal Crown entered into the Canada-Ontario Welfare
Services Agreement in December 1, 1965 and at any time thereafter up to
December 31, 1984:

(1) Did the Federal Crown have a fiduciary or common law duty of care
to take reasonable steps to prevent on-reserve Indian children in Ontario
who were placed in the care of non-aboriginal foster or adoptive parents
from losing their aboriginal identity?

(2) If so, did the Federal Crown breach such fiduciary or common law
duty of care?'?

° Manitoba, Legislative Assembly, Official Report of Debates (Hansard), 40th Parl., 4th Sess., No. 49(b) (18 June
2015), at p. 1993, Hon. Greg Selinger (Premier).

19 Brown v. Canada (Attorney General), 2013 ONSC 5637 at para. 11. Also see Chambers, supra, note 4, at 122 and
123.

" Supra, note 5.

12 The term “Indian” will be used throughout this judgment in its legal sense only. The court is aware of the
derogatory meaning of this term outside of this context.
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[12] Three observations should be made. First, the Canada-Ontario Welfare Services
Agreement entered into on December 1, 1965 (“the 1965 Agreement” or “the
Agreement”) is obviously at the core of the common issue. Second, the focus of the
common issue is the action or inaction of Canada, not Ontario; and, three, the focus of
attention is only on the time period after the aboriginal children had been placed in non-
aboriginal foster or adoptive homes. The actual apprehension and removal of the children
from the reserves by provincial child-care workers is not an issue that is before the court.

[13] Put simply, the common issue asks whether Canada had and breached any
fiduciary or common law duties (when it entered into the 1965 Agreement or over the
course of the class period) to take reasonable steps in the post-placement period to
prevent the class members’ loss of aboriginal identity.

Class definition

[14]  The class is defined to include the estimated 16,000 aboriginal children who were
removed from reserves in Ontario and placed in non-aboriginal foster homes or were
adopted by non-aboriginal parents. The class period covers 19 years - from December 1,
1965 (when Canada entered into the 1965 Agreement) to December 31, 1984 (when
Ontario amended its child welfare legislation to recognize for the first time that
aboriginglity should be a factor to be considered in child protection and placement
matters. ")

The 1965 agreement

[15] The genesis of the 1965 Agreement can be found in the discussions that took place
at the 1963 Federal-Provincial Conference. According to the preamble in the 1965
Agreement, the 1963 Conference “determined that the principal objective was the
provision of provincial services and programs to Indians on the basis that needs in Indian
Communities should be met according to standards applicable to other communities.”
The stated goal of the 1965 Agreement was to “make available to the Indians in the
province the full range of provincial welfare programs.”

" Child and Family Services Act, S.0. 1984, c. 55. The CFSA took effect on January 1, 1985. Section 1(f) of the
CFSA provides that “Indian and native people should be entitled to provide, whenever possible, their own child and
family services, and that all services to Indian and native children and families should be provided in a manner that
recognizes their culture, heritage and traditions and the concept of the extended family.”
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[16] Under s. 2(1) of the 1965 Agreement, Ontario undertook to extend some 18
provincial welfare programs to “Indians with Reserve Status in the Province.” The
provincial programs in question, as listed in Schedules A and C to- the Agreement,
included blind and disabled person allowances, mothers’ allowances, care of the aged and
child welfare services, that is “services to children, including the protection and care of
neglected children, the protection of children born out of wedlock and adoption services
provided under the [Ontario] Child Welfare Act...” '

[17] There is no doubt that Canada could have enacted its own child protection statute
aimed only at Indian children on reserves'* or, indeed, any of the other 17 provincial laws
that formed part of the 1965 Agreement. But it chose not to do so. Ontario already had
operating provincial programs in place. And even though the province could have
extended these laws to the reserves as “laws of general application” under s. 88 of the
Indian Act," it was clearly not doing so. It made sense, therefore, for Canada to fund the
provincial extension to the reserves of the 18 listed provincial laws as an exercise of its
spending power. Canada’s financial obligation under the 1965 Agreement was to
reimburse the province for the per capita cost of the provincial programs that were so
extended, in accordance with the formula that was set out in the Agreement.

[18] It is important to understand, however, that the 1965 Agreement was more than a
federal spending agreement. It also reflected Canada’s concern that the extension of the
provincial laws would respect and accommodate the special culture and traditions of the
First Nations peoples living on the reserves, including their children.

[19] That is why section 2(2) was added.
Obligation to consult under section 2(2)

[20] Ontario’s undertaking to extend the provincial welfare programs as set out in s.
2(1) was made “subject to (2).” Sub-section 2(2) of the Agreement said this:

No provincial welfare program shall be extended to any Indian Band in
the Province unless that Band has been consulted by Canada or jointly by
Canada and by Ontario and has signified its concurrence.

' Given its exclusive jurisdiction over “Indians and lands reserved for Indians” under s. 91(24) of the Constitution
Act, 1982. Also see Brown v. Canada (Attorney General) 2014 ONSC 6967 (Div. Ct.) at para. 26.

15 Indian Act, R.S.C. 1970, c. 1-16, s. 88. And see NIL/TU-O Child and Family Services Society v. B.C. Government
and Service Employees' Union, 2010 SCC 45, at paras. 34 and 35.

450

2017 ONSC 251 (CanLll)



- Page 7 -

[21] It is obvious not only from the plain meaning of this provision but also from the
circumstances surrounding the execution of the 1965 Agreement that the obligation to
consult with Indian Bands and secure their concurrence was intended -to be a key
component of the Agreement. One only has to consider what was said in a background
memorandum prepared by Canada for use at the 1963 Federal-Provincial Conference:

The utmost care must be taken ... to ensure that the Indians are not again
presented with a fait accompli in the form of a blueprint for their future
which they have had no part in developing and which they have been
given no opportunity to influence. This means that the Federal
Government should make crystal clear that before any final arrangements
are made, the Indians must be fully consulted.

[22] Consider as well what was said by Mr. Tremblay, the federal Minister of
Citizenship and Immigration, in October 1964 to the Federal-Provincial Conference, as
summarized in the minutes of the meeting:

Consultation with Indians. Mr. Tremblay, in introducing this topic, said
that it is an extremely important one as the success of any federal-
provincial effort to extend a provincial service will depend on the Indians
accepting the proposal and participating in its development. From past
experience, we believe acceptance and cooperation by the Indians will
not be secured without adequate consultation with them.

[23] And, in a “circular” dated December 9, 1964, the Assistant Deputy Minister of the
Indian Affairs Branch of the federal Department of Citizenship and Immigration advised
his federal colleagues that he would view it as a “serious breach of faith with the Indian
people if any provincial services were forced on a Band against its wishes”:

It is departmental policy ... to encourage the extension of provincial
services to reserves in those areas where Provinces are competent to
provide services but under no circumstances must action be taken
towards this end — that is to actually extend a service to a reserve —
without the consent of the Indians concerned ...

If an agreement can be arrived at, the next step will be to explain it to
each individual Band in the Province and to ascertain whether the Band
wishes the provincial service extended to it. If it is unacceptable to any
Band, no extension of that particular service will be made to that Band
and the service provided by the Federal Government will continue.

It is important that the Indians understand Federal policy in this regard
and this circular may be helpful to you in your future discussions with
them. I would consider it to be a serious breach of faith with the Indian
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people if any provincial services were forced on a Band against its
wishes. (Emphasis added).

[24] Inshort, Canada was prepared to exercise its spending power to fund the extension
of the provincial programs to reserves but only with the advice and consent of every
affected Indian Band to every one of the 18 provincial programs that were being so
extended. It is obvious from the record that the obligation to consult, as set out in s. 2(2)
of the 1965 Agreement, was intended to include explanations, discussions and
accommodations. It was meant to be a genuinely meaningful provision.

The obligation to consult applied to child welfare services

[25] Canada argues that the obligation to consult in section 2(2) of the 1965 Agreement
did not apply to Ontario’s extension of its child welfare services to the reserves because
some level of child protection services had already been extended to some reserves
before the 1965 Agreement.

[26] It is true that some provincial programs, such as blind and disabled person
allowances, care of the aged, and some child welfare services had already been extended
to some of the reserves in Ontario. For example, child welfare services were being
provided to some reserves in the late 1950’s under private agreements between certain
Children’s Aid Societies (CAS) and the federal government with the latter providing the
funding.

[27] However, as Canada itself made clear at the 1963 Federal-Provincial Conference,
the provincial services being provided were at best “piecemeal” and “rudimentary.” The
level of federal funding was “minimal.”'® The 1963 Federal-Provincial Conference was
told that provincial services “needed to be increased several times over to bring them up
to provincial standards.” Canada explained that from its point of view, “it would be
highly desirable to accelerate, enlarge and broaden the pace and scope [of these
piecemeal arrangements] with the objective eventually of negotiating master agreements
covering the whole field of welfare ... on a province wide basis.”

[28] Hence, the 1965 Agreement. The Agreement extended, amongst other things, the
whole field of “services to children, including the protection and care of neglected
children, the protection of children born out of wedlock and adoption services provided
under the Child Welfare Act” to Indian reserves, on a province-wide and provincial

' Chambers, supra, note 4, at 118.
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standards basis. The level of federal funding was now significant'’ as was the impact on
the reserves.'®

[29] If any of the provincial programs proved ‘“unacceptable” to any Band, as was
made clear in the federal memorandum of December 9, 1964 discussed above, then “no
extension of that particular service will be made to that Band and the service provided by
the Federal Government will continue.” In other words, absent consultation and
acceptance by the individual Band of the provincial child welfare regime, the pre-existing
“piecemeal” and “rudimentary” service provided by the federal government (via private
contractual agreements with certain CAS organizations in certain parts of the province)
would continue.

[30] Canada’s submission that the obligation to consult in section 2(2) of the 1965
Agreement did not apply to child welfare services does not succeed. The language in
section 2(2) is clear and unambiguous and there is nothing in the discussion papers or
other documents surrounding the formation of the 1965 Agreement that suggests in any
way that the obligation to consult set out in section 2(2) was not intended to apply to the
extension of provincial child welfare services.!’

[31] Indeed, it strains credulity to think that Canada would repeatedly emphasize the
importance of genuine consultation and how it would be “a serious breach of faith” if any
of the provincial programs were “forced on a Band against its wishes”, all the while
intending that child welfare services, probably the most intrusive of the provincial
programs, could be extended to the reserve without any consultation whatsoever.

7 Between 1965 and 1966 Reserve Status Indian (RSI) child-in-care costs “jumped over ten times.” And by 1972,
the RSI costs were “40 times higher than their costs in 1957. See Expert Report of Dr. Joyce Timson (Affidavit of
November 7, 2016) at 19 and 22.

'8 Ibid,, at 1: “After 1965 aboriginal children were taken into care “in disproportionate numbers.”

" Canada referred to federal memoranda that post-dated the 1965 Agreement to suggest that the obligation to
consult under s. 2(2) did not apply to the extension of child welfare services because some of these services were
already being provided (in the late 1950’s) on some reserves by certain CAS under contracts with the federal
government. In my view, this submission fails for the reasons already noted. It also fails because evidence of
subsequent conduct or “evidence of the behavior of the parties affer the execution of the contract” is not part of the
factual matrix or surrounding circumstances at the date of the agreement and “should be admitted only if the
contract remains ambiguous after considering its text and factual matrix” (emphasis added): Shewchuk v Blackmont
Capital Inc., 2016 ONCA 912 at paras. 41 and 46. Here, as [ have already found, there is no such ambiguity in the
meaning of s. 2(2) of the 1965 Agreement.
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[32] In sum, the 1965 Agreement was a watershed event that extended some 18
provincial welfare programs, including child welfare services, on a province-wide and
provincial standards basis to Indians on the reserves. The obligation to consult as set out
in section 2(2) applied plainly and unambiguously to every provincial welfare program,
including child welfare services. There was no carve-out for child protection services.

[33] For the balance of my analysis, I will focus on the obligation to consult as it
related to the extension of the provincial child welfare regime to the reserves.

No Indian bands were ever consulted

[34] The plaintiff says no Indian Bands were ever consulted and the full reach of the
provincial child welfare regime was extended to all of the reserves without any
consultation and concurrence on the part of any Indian Band.

[35] The plaintiff is right.

[36] On the record before me, I find that no Indian Bands were ever consulted before
provincial child welfare services were extended to the reserves and no Bands ever
provided their “signified concurrence” following such consultations. The evidence
supporting the plaintiff on this point is, frankly, insurmountable. In any event, Canada
offered no evidence to suggest otherwise.

Canada breached the 1965 Agreement

[37] I find that by failing to consult the Indian Bands, Canada breached section 2(2) of
the 1965 Agreement. This finding may seem self-evident but it requires some
explanation.

[38] Under section 2(1) of the Agreement, Ontario undertook to extend the listed
provincial welfare programs to Indians on reserves but did so “subject to (2)” which
required consultation by Canada. One could argue that it was Ontario that breached
sections 2(1) and (2) of the Agreement because it proceeded to extend the named
provincial programs to the reserves even though Canada had not consulted any Indian
Band. The plaintiff, however, filed this class action against Canada, not Ontario.

[39] The question therefore is whether Canada breached section 2(2) of the
Agreement. Strictly speaking, there is nothing in section 2(2) which explicitly obliges
Canada to actually undertake the consultations referred to therein. However, the
undertaking to do so can be implied from the language and context of this provision. The
law is clear that a contractual term can be implied if it is a contractual term that must
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have been intended by the parties and is necessary or obvious in light of the particular
circumstances of the agreement.”’ The law is also clear that “where the approval of a
third party is necessary in order to enable a contract to proceed, it may be implied that the
party in a position to seek that approval must make reasonable efforts to do so.”?!

[40] I therefore have no difficulty concluding that under section 2(2) of the 1965
Agreement, Canada undertook to consult with the Indian Bands, that it failed to do so and
thus breached this provision of the Agreement.

If the Indian Bands had been consulted

[41] Canada argues that even if it had consulted with the Indian bands, as it was
obliged to do under section 2(2), there is no evidence that any of the Indian bands would
have provided any ideas or advice that could have prevented the Indian children who had
been removed and placed in non-aboriginal foster or adoptive homes from losing their
aboriginal identity. Counsel for Canada put it this way: “[W]ould life have been different
had they been consulted?"

[42] This is an odd and, frankly, insulting submission. Canada appears to be saying that
even if the extension of child welfare services to their reserves had been fully explained
to the Indian Bands and if each Band had been genuinely consulted about their concerns
in this regard, that no meaningful advice or ideas would have been forthcoming.

[43] In the documentation produced by Canada over the course of the class period,
there are numerous memoranda and letters from both federal and First Nations
representatives setting out in some detail the kinds of things that could have been done to
prevent the loss of aboriginal identity post-placement. For example: educating non-
aboriginal foster and adoptive parents about the relevant cultural differences and
providing them with information about the aboriginal child’s entitlement to various
federal benefits and payments.

[44] Direct evidence from Indian Band representatives as to what they would have said
or advised had they been consulted in 1965 was presented, but in broad brush. Wilmer
Nadjiwon, former Chief of the Chippewas Nawash, filed an affidavit that stated if his
Indian Band had been consulted he would have “done whatever [he] could” to assist the

%9 McCamus, The Law of Contracts, (2™ ed.) at 779-81.

2 Ibid, at 783-84.
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removed Indian child “to re-connect with his or her family or learn about their First
Nations identity.” I required more specificity.

[45] I therefore directed a mini-trial under Rule 20.04(2.2) for the purposes of
clarification”” and ordered that the representative plaintiff present oral evidence on the
following issue:

If Canada had consulted with Indian Bands (as per s. 2(2) of the 1965
Agreement) what ideas or advice would have been provided that could
have prevented the Indian children who had been removed and placed in
non-Aboriginal foster or adoptive homes from losing their Aboriginal
identity?

2017 ONSC 251 (CanLll)

[46] The plaintiff filed two brief affidavits for the mini-trial: one from Wilmer
Nadjiwon who had been the Chief of the Chippewas Nawash from 1964 to 1978 and the
other from Howard Jones who had been a Band Councillor on the same reserve over
some 15 years beginning in 1965. Upon receiving the affidavits, Canada advised that it
would not cross-examine and that the two affidavits could stand as the oral testimony. As
a result, it was agreed that there was no need for the formal mini-trial.

[47] The uncontroverted evidence of Mr. Nadjiwon and Mr. Jones was that if they had
been consulted they would have suggested that some contact be maintained with the
removed children during the post-placement period so that they would know that they
were loved and “could always come home”; and that the “white care-givers” be provided
with information about the removed child’s Indian Band, culture and traditions and the
various federal educational and financial benefits that were available to the Indian
children.

[48] There is no reason to believe that similar ideas would not héve been provided by
other Indian Bands had they been consulted and Canada has not adduced any evidence to
the contrary.

[49] 1If these ideas and suggestions had been implemented as part of the extension of
the provincial child welfare regime — that is, if the foster or adoptive parents had been

22 Hryniak v. Mauldin, [2014] 1 S.C.R. 87, at para. 51: “...concerns about credibility or clarification of the evidence
can be addressed by calling oral evidence on the [summary judgment] motion itself.” (emphasis added). I am
satisfied that my proposed use of a mini-trial to clarify the evidence in question falls squarely within the Supreme
Court’s decision in Hryniak and within the letter and spirit of Rule 20.04(2.2). See my decision as the summary
judgment judge in Combined Air v. Flesch, 2010 ONSC 1729 at para. 38, confirmed on appeal, sub. nom. Hryniak v.
Mauldin.
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provided with information about the aboriginal child’s heritage and the federal benefits
and payments that were available when the child became of age, and if the foster or
adoptive parents had shared this information with the aboriginal child that was under
their care,? it follows in my view that it would have been far less likely that the children
of the Sixties Scoop would have suffered a complete loss of their aboriginal identity.

[50] Canada says things were different back then. Canada argues that in 1965 and in
the years immediately following, it was not foreseeable, given the state of social science
knowledge at the time, that trans-racial adoptions or placements in non-aboriginal foster
homes would have caused the great harm that resulted.

[51] Canada’s submission misses the point.

[52] The issue is not what was known in the 1960’s about the harm of trans-racial
adoption or the risk of abuse in the foster home. The issue is what was known in the
1960°s about the existential importance to the First Nations peoples of protecting and
preserving their distinctive cultures and traditions, including their concept of the extended
family. There can be no doubt that this was well understood by Canada at the time. For
example, focusing on adoption alone, Canada knew or should have known that the
adoption of aboriginal children by non-aboriginal parents constituted “a serious intrusion
into the Indian family relationship” that could “obliterate the [Indian] family
and...destroy [Indian] status.”**

[53] Recall as well that the Indian Affairs Branch was of the view that “it would be a
serious breach of faith with the Indian people if any provincial services were forced on a
Band against its wishes.” Indeed, as I have already noted, it was this very understanding,
namely the importance to the First Nations peoples of protecting and preserving their
distinctive cultures and traditions, that best explains why section 2(2) and the obligation
to consult was added to the 1965 Agreement in the first place.

[54] In sum, information about the aboriginal child’s heritage and his or her
entitlement to various federal benefits was in and of itself important to both the Indian
Band and the removed aboriginal children - not only to ensure that the latter knew about

% One does not know how many of the foster and adoptive parents, having received this information, would have
shared the information with the aboriginal child that had been placed in their home. Probably most, but this is an
issue that will have to be determined on evidence that will be presented at the damages stage.

* As Laskin C.1.C. noted in Natural Parents v. British Columbia (Superintendant of Child Welfare) [1976] 2 S.CR.
751 at 756-57.
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their aboriginal roots and “could always come home” but also about the fact that they
could apply for the various federal entitlements, including a free university education,
and other financial benefits once they reached the age of majority.

[55] Much of this information was finally provided by the federal government in 1980.
The federal booklet

[56] Until the publication of the federal informational booklet in or around 1980,
Canada had little to no interaction with the removed children or their foster or adoptive
parents in the post-placement period. The evidence indicates that on occasion the Indian
Affairs Branch of the federal Department of Northern Affairs and National Resources
would receive a letter of inquiry from the adoptive parent of a removed aboriginal child.
Here is how the registrar of the Indian Affairs Branch responded on January 7, 1966 to
one such letter:

. [Names redacted] are registered as Indians. They have no band
number, however, as Indian children who are adopted by non-Indians are
removed from their natural parents’ band number and registered in a
special index so that the facts of their adoption may be kept confidential.
This index also enables us to identify them as Indians in future if they are
informed of their Indian status and make inquiries as to their funds,
enfranchisement, or other relevant matters. Whether or not they are
informed of their Indian status is left to their adoptive parents.

It is now the policy of the Branch to administer the funds of children
adopted by non-Indians and keep them available for the children until
they become of age. The funds are held in trust in savings accounts and
paid out to the children on application at any time after twenty-one years
of age.

[57] Three points are made clear in this response: (i) the Indian Affairs Branch
maintained a special registry of adopted Indian children that would allow them to be
identified as Indians in the future but only “if they are informed of their Indian status and
make inquiries as to their [entitlements]”; (ii) the Indian Affairs Branch was not
providing any such information to the adoptive parents (“whether or not [the children] are
informed of their Indian status is left to their adoptive parents”); and (iii) the Indian
Affairs Branch was holding the monies that were payable to the adopted children in trust
accounts, to be released when they turned 21 and made the required “application”. '

[58] In short, the only way that an apprehended aboriginal child would ever learn about
his or her aboriginal identity or the various federal entitlements was if he or she had the
good fortune to be placed in a home where the non-aboriginal foster or adoptive parents
themselves knew and shared this information with the aboriginal child or if the child or
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his non-aboriginal parents made the effort to obtain this information by writing to the
federal government. Canada, however, took no steps to provide any of this information
on its own — at least not until 1980.

[59] In or around 1980, the federal department of Indian and Northern Affairs
published a detailed informational booklet titled Adoption and the Indian Child that was
“meant to encourage adoptive parents to inform their adopted Indian children of their
heritage and rights.”®® The booklet provided information about the adopted child’s
aboriginal heritage and status, the various federal benefits and entitlements that were
available, including band payments and treaty annuities. It also explained that the
Department was placing these monies into trust accounts and that the child could apply to
have these amounts paid out once he or she reached the age of majority. The
informational booklet was published in response to “concerns expressed by First Nations
individuals and groups that adoptions of Indian children by non-Indian parents would
result in the children not learning of their heritage as registered Indians”*

[60] Canada’s evidence is that the booklets were provided to the province so that CAS
workers could distribute them to non-aboriginal adoptive parents. The plaintiff, however,
says there is no evidence that any CAS workers ever received these booklets and
certainly no evidence that they were ever distributed to the adoptive parents. In any event,
the evidence is clear that Canada took no steps to provide such information until this
booklet was published in 1980, some fifteen years after the 1965 Agreement — and then
only directed to adoptive parents, not foster parents.

[61] What would have happened if Canada had honoured its obligation to consult the
Indian Bands under s. 2(2) of the 1965 Agreement? In all likelihood, as the evidence filed
for the mini-trial shows, the Indian Bands would have expressed the same concerns (in
1966) that years later prompted Canada to publish Adoption and the Indian Child. If
Canada had honoured its obligation to consult the Indian Bands under s. 2(2) of the 1965
Agreement, the information about the child’s aboriginal identity and culture and the
available federal benefits would have been provided years sooner and would probably
have been provided, via the CAS, to both foster and adoptive parents and not just the
latter.

Returning to the common issue

% As explained by one of Canada’s non-expert witnesses with Indigenous and Northern Affairs Canada, (Affidavit
of Eric Guimond, August 15, 2016) at para. 7.

2 Ibid,
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[62] Let me sum up what I have found thus far. I have found that Canada was obliged
under section 2(2) of the 1965 Agreement to consult with each Indian Band before any
provincial welfare program, including child welfare services, was extended to the reserve
in question. I have found that no such consultations ever took place. I have also found
that if the Indian Bands had been consulted they would have suggested, amongst other
things, that information about the apprehended child’s aboriginal heritage and the
availability of federal benefits be provided to the foster or adoptive parents. This booklet
alone, assuming that the foster and adoptive parents would have shared this information
with the aboriginal child in their care,’” would probably have prevented the loss of the
apprehended child’s aboriginal identity.

[63] That is, Canada failed to take reasonable steps to prevent the loss of aboriginal
identity in the post-placement period by failing, at a minimum, to provide to both foster
and adoptive parents (via the CAS) the kind of information that was finally provided in
1980 and thereafter.

[64] Was Canada legally obliged to provide such information? The plaintiff says yes
and makes two submissions, one based on fiduciary law and the second based on the
common law. For the reasons that follow, I find that Canada’s liability cannot be
established under fiduciary law but can be established under the common law. I will
explain each of these findings in turn.

Fiduciary duty of care

[65] The law of fiduciary duty as it applies in the aboriginal context is not in dispute.
Although the Federal Crown stands in a fiduciary relationship with Canada’s aboriginal
peoples,”® a fiduciary relationship alone does not necessarily give rise to a fiduciary
duty.29 In the aboriginal context, a fiduciary duty may be imposed on the Federal Crown
in one of two ways.

[66] First, a duty may arise as a result of the Crown’s assumption of discretionary
control over a specific aboriginal interest. The interest must be a communal aboriginal

77 Supra, note 23.

% Guerin v. The Queen, [1984] 2 S.C.R. 335 and Quebec (Attorney General) v. Canada (National Energy Board),
[1994] 1 S.CR. 159.

® Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574 at 647.
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interest in land that is integral to the nature of the aboriginal community and their
relationship to the land and must be predicated on historic use and occupation. *°

[67] Second, in cases other than ones involving lands of historic use or occupation, a
fiduciary duty may arise if three elements are present: (1) an undertaking by the alleged
fiduciary to act in the best interests of the alleged beneficiary; (2) a defined person or
class of persons vulnerable to a fiduciary’s control; and (3) a legal or substantial practical
interest of the beneficiary that stands to be adversely affected by the alleged fiduciary’s
exercise of discretion or control.’! The degree of discretionary control must be
“equivalent or analogous to direct administration of that interest.”*

[68] In my view, a fiduciary duty under the first category cannot be established in this
case. The aboriginal interest in question is not an interest in land and the action herein is
not being advanced as a communal claim but as a class action seeking individualized
redress.

[69] The attempt to establish a fiduciary duty under the second category also does not
succeed on the evidence herein. Even if I were to agree with the plaintiff that the first two
elements are satisfied — that the obligation to consult was an undertaking to act in the
Indian Band’s best interests and there existed a vulnerable group, namely children in need
or protection — I would still have difficulty with the third element.

[70] T cannot find on the evidence before me that when Canada undertook the
obligation to consult under s. 2(2) of the 1965 Agreement that it assumed such a degree
of discretionary control over the protection and preservation of aboriginal identity that it
amounted to a “direct administration of that interest.” There is no doubt that the
obligation to consult was breached and this resulted in great harm but the degree of
discretionary control that is required before a fiduciary duty can be imposed is not present
on the evidence before the court.

*® Manitoba Metis Federation Inc. v. Canada (Attorney General), [2013] 1 S.C.R. 623 at para. 53.
3 Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, at para. 36; Manitoba Metis, ibid, at para. 50.

*? Elder Advocates of Alberta Society, ibid, at para. 53.
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[71] Fiduciary duty has meaning as a legal term and should not be used “as a
conclusion to justify a result.”® I therefore find on the applicable law that a fiduciary
duty of care has not been established.

Common law duty of care

[72] A duty of care at common law, however, has been established. In my view, section
2(2) and the obligation to consult creates a common law duty of care and provides a basis
in tort for the class members’ claims.

[73] The common law duty of care arises out of the fact that the 1965 Agreement is
analogous to a third-party beneficiary agreement. Canada undertook the obligation to
consult in order to benefit Indian Bands (and by extension, Indians living on the reserves,
including children). The Indian Bands are not parties to the Agreement. But a tort duty
can be imposed on Canada as a contracting party in these circumstances. As a leading
contracts scholar explains:

There are...cases in which the tort duty owed to the third party appears to
arise directly from the breach of contract. In recent English cases, for
example, solicitors have been held liable to prospective beneficiaries for
their failure to draw up a will or execute it properly. Such failures would
constitute breach of contractual duties owed to their clients that could not
be enforced in a contract claim by the prospective beneficiaries because
of the third-party beneficiary rule. Their claim in tort, which avoids the
third-party beneficiary rule, appears to flow directly from the initial
breach of contract.>

[74] Similarly here, the plaintiff’s claim in tort (the existence and breach of a common
law duty of care) flows directly from the fact that at the time of entering the 1965
Agreement, Canada assumed and breached the obligation to consult with the third-party
Indian Bands. If the circumstances of a solicitor drafting a will for the benefit of a third
party beneficiary is “sufficient to create a special relationship to which the law attaches a
duty of care™’, the same should follow even more where there is not only a unique and

3 Lac Minerals, supra, note 29, at 652.

* McCamus, The Law of Contracts (2™ ed.) at 315. And see Waddams, The Law of Contracts, (5™ ed.) at 198 and
Whittingham v. Crease & Co., [1978] B.C.J. No. 1229; Ross v Caunters, [1980] 1 Ch. 297; and White v. Jones,
[1995] 2 A.C. 207.

35 White v. Jones, ibid,. at 276.
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pre-existing “special relationship” based on both history and law but a clear obligation to
consult the beneficiaries about matters of existential importance.

[75] I pause here to acknowledge that strictly speaking the third-party beneficiaries
under the 1965 Agreement were the Indian Bands not the apprehended children — that is,
not the class members. It is certainly open to Canada to take the position that the breach
of the Agreement and the duty of care that flowed from this breach applied only to the
Indian Bands and not to the removed Indian children. I remain confident, however, that
such a formalistic argument, fully acceptable in the commercial context, will not be
advanced in the First Nations context where notions of good faith, political trust and
honourable conduct are meant to be taken seriously,*® and where Canada’s breach of the
1965 Agreement was so flagrant.

[76] If I am wrong in my conclusion that the common law duty of care as alleged
herein can be established under existing law as just described, and instead is better
understood as a novel claim, I now turn to the analysis that applies when dealing with a
novel claim.

[77] The a}oplicable legal approach is the “two stage” analysis known as the Anns-
Cooper test.”” The first stage question is whether the facts disclose a relationship of
proximity in which failure to take reasonable care might foreseeably cause loss or harm
to the plaintiff. If this is established, a prima facie duty of care arises and the analysis
proceeds to the second stage, which asks whether there are any residual policy reasons
why this prima facie duty of care should not be recognized.*®

[78] In my view, under the first stage of the analysis, a prima facie duty of care is
established. It is beyond dispute that there is a special and long-standing historical and
constitutional relationship between Canada and aboriginal peoples that has evolved into a
unique and important fiduciary relationship.

% As the Supreme Court noted in R. v. Sparrow, [1990] 1 S.C.R. 1075 at 1108: “[t]he relationship between the
Government and aboriginals is trust-like rather than adversarial” and in Manitoba Métis, supra, note 30, at para. 77:
“... an honourable interpretation of an obligation cannot be a legalistic one that divorces the words from their

purpose.”

*" The analysis set out by the House of Lords in Anns v. Merton London Borough Council, [1978] A.C. 728 (H.L.)
was refined and applied by the Supreme Court of Canada in Cooper v. Hobart, 2001 SCC 79.

*® Knight v. Imperial Tobacco Canada Ltd., [2011] 3 S.C.R. 45 at para. 39.
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[79] It is also beyond dispute that given such close and trust-like proximity it was
foreseeable that a failure on Canada’s part to take reasonable care might cause loss or
harm to aboriginal peoples, including their children. As the Supreme Court noted in
Cooper v. Hobart, by looking at the “expectations” and “interests involved” the court can
evaluate “the closeness of the relationship between the plaintiff and the defendant” and
can “determine whether it is just and fair having regard to that relationship to impose a
duty of care in law upon the defendant.”*

[80] Even in the absence of section 2(2) and the obligation to consult, Canadian law,
during the time period in question, “accepted” that Canada’s care and welfare of the
aboriginal peoples was a “political trust of the highest obligation.”*® And there can be no
doubt that the aboriginal peoples’ concern to protect and preserve their aboriginal identity
was and remains an interest of the highest importance. As the Divisional Court put it:
“[i]t is difficult to see a specific interest that could be of more importance to aboriginal
peoples than each person’s connection to their aboriginal heritage.”"'

[81] The content of the 1965 Agreement and Canada’s clear obligation to consult and
secure the signified concurrence of the affected Indian Band before the child welfare
regime was extended to that reserve reinforces the conclusion that the proximity criterion
is easily satisfied on the evidence herein and that it is indeed just and fair to impose a
duty of care upon the defendant. All the more so when the focus of the extended child
welfare regime was a highly vulnerable group, namely children in need of protection. I
therefore find that a prima facie duty of care has been established.

[82] I can now turn to the second stage of the Anns-Cooper analysis. In my view,
Canada has not advanced any credible policy consideration that would negate the
common law duty of care. Canada says that imposing a duty on the federal government to
provide essential information about aboriginal identity and federal financial benefits to
the non-aboriginal foster and adoptive parents would “penalize Canada for having used
its spending power to ensure that Ontario had the capacity to provide Indian children on

3% Cooper, supra, note 37, at para. 34.

“In St. Ann's Island Shooting and Fishing Club Ltd. v. The King, [1950] S.C.R. 211 at 219, the Supreme Court
described the aboriginal peoples as “wards of the state, whose care and welfare are a political trust of the highest
obligation.” The language used was paternalistic and condescending, but according to the Supreme Court it was the
“accepted view” in the 1950°s — a view that at the very least acknowledged the historic partnership between the
Federal Crown and the First Nations and the importance of respecting the latter’s way of life.

*' Brown v. Canada (Attorney General), 2014 ONSC 6967 at para. 30.
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reserves in need of protection with that very protection.” In my view, this submission
does not succeed. Imposing a duty of care to provide said information would not have
“penalized” anybody. All that would have happened in this case is that Canada would
have provided the much-needed information in and around 1965 and not fifteen years
later.

[83] I therefore find that a common law duty to take steps to prevent aboriginal
children who were placed in the care of non-aboriginal foster or adoptive parents from
losing their aboriginal identity has been established.

Answering the common issue
[84] In my view, the common issue must be answered as follows.

[85] For the reasons set out above, when Canada entered into the 1965 Agreement and
over the years of the class period, Canada had a common law duty of care to take
reasonable steps to prevent on-reserve Indian children in Ontario, who had been placed in
the care of non-aboriginal foster or adoptive parents, from losing their aboriginal identity.
Canada breached this common law duty of care.

Disposition

[86] The common issue is answered in favour of the plaintiff. Canada is liable in law
for breaching a common law duty of care to the class members. This is not an issue that
requires a trial.

[87] The class action now moves forward to the damages assessment stage. Counsel
should schedule a case conference to discuss next steps.

[88] The plaintiff is entitled to the costs of this summary judgment motion. These costs
are likely to be substantial. If the parties cannot agree on the costs I would be pleased to
receive brief written submissions from the plaintiff within fourteen days and from the
defendant within fourteen days thereafter. A brief reply from the plaintiff may follow.

[89] Order to go accordingly.

Justice Edward P. Belobaba

Date: February 14, 2017
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AFFIDAVIT OF MARCIA BROWN, also known as Marcia Martel

I, MARCIA BROWN, also known as Marcia Martel, of Kirkland Lake, Ontario, MAKE
OATH AND DO SAY AS FOLLOWS:

1.

[ am the representative Plaintiff. I know of the matters in this affidavit. If I reference
information from 3™ parties, I believe that information to be true.

This affidavit outlines the evidence that I have caused to be presented concerning the
damages claim.

The evidence includes reliable First Nations’ community information on the number of
Ontario Sixties Scoop survivors who were lost to their Bands. The Defendant Canada has no
record of this number, as far as I can tell, and based upon information learned from my
counsel. Although Canada expressly denied the pleaded number of 16,000 in its Statement of
Defence, it has, to my knowledge, produced not a single record attesting to the actual number
covered by the 1965 Canada-Ontario Agreement for the years 1965 to the end of 1984.

The evidence, therefore, concerning the number of survivors, is at Tabs 3 to 15 of the
Record.

Also to my knowledge, and that of my counsel, and further relying upon knowledge from my
mandate as an Ontario Chief, Canada did not, in fact, establish any financial trust agreements
in spite of what their officials stated in the evidence that was previously filed in the case, as
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10.

11.

12.

noted at paragraphs 56 and 57 of the February 14", 2017 decision of the Honourable Justice
Belobaba.

I have not seen produced a single trust document within the thousands of pages Canada has
produced since 2009, when the Honourable Justice Perell ordered the exchange of
documentation in the possession of either party that was relevant to the case.

I entered into my pre-college years living in mainstream non-aboriginal society. Although
attending college or university was certainly a fact of mainstream non-aboriginal society, I
had no knowledge that Canada was responsible for paying all of my post-secondary
education costs. I did not ever hear my adopting parents say anything to suggest that they
were aware that this benefit existed.

It was only when I finally returned to my Band, Beaverhouse that I learnt of these
entitlements from my community. At this stage I was already very behind in schooling. I had
to go back and first complete high school before I could pursue any higher education. Had I
known of this entitlement, my educational goals would have been different. I would have
pursued a higher degree which would have afforded me better opportunities

I know of no survivor, whether adopted or placed in long-term guardianship with non-
aboriginal parent caregivers, who knew that the benefit of free post-secondary accredited
education exists for First Nations people. I certainly have much contact with Ontario
survivors owing to my responsibilities as the representative Plaintiff and also, in my capacity,
as a Chief. Financial responsibility for us ended when we turned 18, if not earlier, because
we were no longer in anyone’s legal guardianship.

At tab 23 to the Record is the expert opinion affidavit of Dr. Christopher Bruce and Kelly
Rathje. I caused it to be commissioned to assist the Court. They provide a loss of lifetime
income value to a university or college education. Their reports also look at the loss of
housing allowances, health benefits, fishing and hunting entitlements, all of which were also
available to survivors, but effectively denied because of Canada’s failure to provide them and
their guardians with information about their availability.

At tabs 16-21 are the observations of persons, whose evidence was previously filed in the
case. These persons speak to the fact of the various entitlements. The evidence is from
adopted and long term parent care-givers, adoptees and crown wards. All of them state that
they had no knowledge of the financial entitlements.

At tab 2 is the further expert observations of Kenneth Denis Richard. Mr. Richard answered
questions that were posed to him by my counsel.
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13. T also adopt as evidence the paragraphs of the amended Statement of Claim insofar as they
relate to material facts in my life. Although I eventually found my First Nations community,
the years I lost have had a profound and irreparable impact on my being. The expert opinions
of Drs. Bodnar and Armstrong, Mr. Richard and Vernon Harper at tabs 24-29, accurately
describe part of my struggles when I lost a sense of belonging and cultural identity.

14. In my work with members of the Class, I have witnessed other survivors experience those
struggles, as outlined in the expert reports, and as I also experienced. Unfortunately, most
survivors have not had the same opportunity as I have had for re-connection. I have seen how
this loss affects their capacity to trust, to believe in one's self and others, to enjoy a sense of
comfort with intimacy, a capacity to concentrate or commit, and to live a life with a sense of

hope and betterment.

15. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME at the City of
Greater Sudbury, in the Province of
Ontario this 26th day of April 2017.

=

A Commissioner for Taking Affidavits

Elizabeth Maria Schmidt, a Commissionsr, etc.,
District of Sudbury, for Geraid D. Brouillette,
Bamistar and Solicitor,

Expires January 8, 2020.

‘ ~ //
Lrer

Marcia Brown, also known as Marcia Martel
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT-COMMANDA
Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF KENNETH DENIS RICHARD
(sworn April 21, 2017)

I, KENNETH DENIS RICHARD, of the City of Toronto, Province of Ontario, Social Worker
and Adjunct Professor, MAKE OATH AND DO SAY and where I have received information
from a third party, with the person so identified, I believe the information to be true:

1. I previously swore two affidavits in this matter, those dated March 23, 2009 and November
21 2016.

2. I attach an updated CV as Exhibit “A”.

3. On March 29, 2017, Jeffery Wilson asked me to consider some further questions as set out in
his letter to me, dated March 29, 2017. I attach his letter to me as Exhibit “B”.

4. I answered his letter in my note of April 1, 2017. I attach my note as Exhibit “C”, and adopt
its contents.
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5. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME at
the City of Toronto

in the Province of Ontario
this 21st day of April 2017

A COMMISSIONER, ETC.
e

N’ N N S’ N N

ST L O~
. \z‘\’—’&l ST —— - k_m—\'
N

KENNETH DENIS RICHARD
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF KENNETH DENIS RICHARD
SWORN BEFORE ME THIS 215" DAY

OF IL 2017
l
A COMMISSIONER FOR TAKING AFFIDAVITS

JESSICA BRAUDE
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KENNETH DENIS RICHARD

EDUCATION

= Master of Social Work, University of Manitoba, 1978
= Bachelor of Social Work (Honours), University of Manitoba, 1973

PROFESSIONAL EMPLOYMENT

- Native Child and Family
Services of Toronto

30 College Street

Toronto, Ontario M5G 1K2

The Municipality of Metro Toronto
Community Services Department
Policy and Planning Division

55 John Street, 9™ Floor

Toronto, Ontario

Children’s Aid Society of
Metropolitan Toronto

33 Charles Street East
Toronto, Ontario

Children’s Aid Society of Winnipeg
114 Garry Street
Winnipeg, Manitoba

The Knowles Centre

2005 Henderson Highway
Winnipeg, Manitoba

ACADEMIC APPOINTMENTS

University of Toronto
Faculty of Social Work
246 Bloor Street West
Toronto, Ontario M5S 1Al

Executive Director

April 1988 - Present

Chief Executive Officer of Canada’s First off
Reserve Native Child Welfare Authority.

Community Development Officer

April 1987 - April 1988

Social Planning, locality development, issue organizing
Liaison to community on policy, management,
funding, and service development.

Community Development Staff

September 1981 - September 1987

Duties similar to above with focus on child welfare
related community based service development.

Family Service Worker
1979 - 1981
Child protection/Abuse investigations.

Intake Worker/Emergency after Hours
1973 - 1978 (Part-time)
Child protection/Abuse investigations.

Team Leader/Social Worker

1975 - 1976

Residential treatment, staff supervision, case management
Focused on behavioural/developmental issues with
Aboriginal youth.

Senior Sessional Lecturer, MSW/PhD. Program
“Cross Cultural Social Work Practice”

January 1992 - 2010

“Working with Communities and Organizations”
“Social Work with Aboriginal Peoples”

Sept. 2011-Present



Kenneth Denis Richard

Seneca College

Social Service Worker Program
1750 Finch Avenue East

North York, Ontario

York University
School of Social Work
Fort Garry Campus
Winnipeg, Manitoba

Trent University
Faculty of Native Studies

-

Page 2 of 4

Instructor, Diploma Program
“Community Studies”

April 1987 - April 1989
“Selected Social [ssues”
January 1990 - April 1990

Tutorial Leader, BSW Program
“Human Behaviour and the Social Environment”
September 1976 - May 1977

Adjunct Professor, Member, PhD Program Advisory
Committee

Peterborough, Ontario

1998-Present

RELATED ACADEMIC

Developed and marketed training programs on cross cultural literacy and competence for human
service professionals. Clients have included the Hincks, the Catholic Children’s Aid Society of
Toronto, J.D. Griffin Centre, York Family Services, Dellcrest Children’s Centre, Children’s Aid
Society of Hamilton-Wentworth and others.

Have provided numerous workshops and panel presentations on Native Child Welfare and
community development at professional forums across Canada, the USA and internationally.

Have been recognized and have appeared as an “expert witness” to Parliamentary committees,
Child Welfare proceedings, and have acted in the same capacity for various initiatives of both the
Federal and Provincial governments.

MEMBERSHIPS

Varied and Active Participation and Leadership in a number of settings including:

Director, Save the Children Canada;

Anti-Racism, Multi-Culturalism, and Native Issues Committee, Faculty of Social Work,
University of Toronto;

Director, Institute for the Prevention of Child Abuse (1995);

Aboriginal Child and Family Services Association of Ontario (Founding President);

Toronto Aboriginal Social Services Association (Past Chairperson);

International Society for the Prevention of Child Abuse and Neglect (Chicago)

Director, Defence of Children International (Geneva);

Community Reference Group on Ethno-racial Access to Metropolitan Toronto Services (1996);
Toronto Task Force on Access and Equity;

National Advisory Group, Canadian Institute of Child Health;

Opportunity Planning Provincial Task Group (Chair, 1993);

Director, Toronto Child Abuse Centre (2001)

Vice President, First Nations Child Caring Society ( current)

Director, Child Welfare League of Canada (current)

Sub Committee on Indigenous Children, United Nations
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Kenneth Denis Richard Page 3 of 4

PUBLICATIONS

e “Holism in Social Work: The Differential Impact of Professional Orientation on Practice
Methodologies”, M.S.W. Thesis, 1978.

e  “Native Culture and the Child and Family Services Act”, O.A.P.S.W. Journal, 1989.

e  “Native Family Well-Being in Urban Settings: A Culture Based Service Model”, Native Child
and Family Services of Toronto, 1990 (collective authorship).

e  “Sexual Abuse on Toronto’s Native Community” Q.A.C.A.S. Journal, summer, 1991.

e Book Review; “Without Reserve: Stories from Urban Natives”, Lydia Shorten, NuWest Press,
Edmonton, 1992 in O.A.P.S.W. Journal, 1993.

e  “The Urbanization of Native Canada”, Perception, Canadian Council on Social Development,
Vol. 17, No.4, 1994. Also in “Images: Canada through Literature”, John Borovilos, Ginn
Canada, 1996.

¢ “A Commentary Against Intercultural Adoption “ First Nations Child and Family Review,
Vol.1, No. 1, 2004

e  “Toronto Native Agency Makes Child Welfare History” Journal of the Ontario Association of
Social Workers, Vol.31, No. 3, 2004

*  “Remember the Children: Understanding the Overrepresentation of Aboriginal Children in the
Child Welfare System”, Multiple Authors, Assembly of First Nations, 2011

e  “The Other Side of the Door: Working with FNMI People in Child Welfare”, Ontario
Association of Children’s Aid Societies, 2015

AWARDS

e  Torch Bearer, Torch Relay, Toronto Pan Am/Parapan Am Games, 2015

e  Diamond Jubilee Medal, Queen of England, 2012
Presented in recognition of community service in honor of the occasion of the Queen’s
Anniversary.

e  Aboriginal Affaires Award, City of Toronto, 2010
Presented in recognition of many years of community service

e  Chief of Police Community Service Award, 1995
Presented in recognition of work done to further police/community relations.

e Salute to the City Award, Toronto Eaton Centre, 1997
Presented in recognition of contribution in making Toronto the best large North
American city (Fortune Magazine) in which to live.

o  Civic Award of Merit, 1997
This is the highest award bestowed by the City of Toronto and recognizes
contributions to improving the quality of life in Toronto.

e  Ruth Hindmarsh Atkinson Award, 1998
The largest of its kind in Canada, this award of $50,000 was granted to Native Child
And Family Services of Toronto in recognition of the “best practice” nature of the
Prevention programs developed during my tenure as Executive Director.
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Kenneth Denis Richard Page 4 of 4

OTHER RELATED

Federal Security Screening Certificate Protected A, B, C.

Have been engaged as a third party reviewer by the Auditor General of Canada Concerning
Child Welfare Services in the Yukon and the north West Territories, and both the Province of
Saskatchewan and Alberta in their internal reviews of their child welfare systems. All such
reviews were high level and my specific expertise related to the efficacy of Aboriginal
Services.
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF KENNETH DENIS RICHARD
SWORN BEFORE ME THIS 215" DAY

A COMMISSIONi FOR\TAKING AFFIDAVITS
JESSICA BRAUDE
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WismChristen

JEFFERY WILSON

Certifiad by na Law Saciety of Upper Canada
as a specialist in family law

jeffery@wilsonchristen com
direct 416 956 5622

March 29, 2017

Kenn Richard

Executive Director

Native Child and Family Services of Toronto
30 College Street

Toronto, Ontario

MS5G 1K2

Dear Mr. Richard:

RE: Brown and Canada (Attorney General of Canada)
Our Matter No. 3127

I am writing to respectfully seek out your further expert opinion as this case enters the damages
inquiry.
We would ask you that you review you your prior affidavits which we enclose.

[ would ask you to draw upon your experience to consider a report that is responsive to the
following questions:

1. How does the nature of the harm experienced by a survivor of loss of cultural identity
compare with those survivors of the residential schools’ experience who were not the
subject of catastrophic physical or sexual abuse harm?

2. What distinction, if any, exists between the harm experienced by an adopted child and a
long-term permanent crown ward with no access to his cultural identity by reason of the
permanent crown ward/no access status?

3. Is this harm “permanent” in nature? Does it constitute a permanent loss? Are the
survivors able to re-integrate and successfully secure a remedy for the harm?

4. Is there a preferred aboriginal approach for such remedy as may exist, if, in your opinion
there is a remedy? If there is a preferred aboriginal approach, what does it involve? Over
what length of time?

137 Church Street, Toronto, Ontaric M5B 1Y4 t. 416 360 5952 f 416.360 1350 toll free 1 866 360 5952 wilsonchristen com



22.

5. Can you give us an estimate of the number of survivors of the 60's Scoop for whom you
have provided therapeutic services, and if so, can you estimate the percentage of those
survivors who attended and completed post-secondary education?

If you are relying upon sources other than yourself drawn from your experience, please provide
their names and publications, if any.

You may look to our offices for satisfaction of your reasonable account for services rendered.
We are looking to receive this report before the end of April, 2017.

Yours sincerely
WILSON CHRISTEN LLP
A

A TRVVE
Jeffery' Wilson
JWijld
Enclosures
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF KENNETH DENIS RICHARD
SWORN BEF ME THIS 21°" DAY

IL 2017

A COMMISSIONER FOR TAKING AFFIDAVITS

'DE



April 1,2017
Dear Mr. Wilson,

I'am answering your recent note of March 29th. As circumstances are taking
me out of the country allow me to answer your questions with brevity and
with, I hope, an option to elaborate further on my return. I will be returning
toward the end of this month and can meet with you as required to assist the
Court. My answers are in number form corresponding to your questions, as
follows:

1. On the question of whether the harm experienced by a survivor of
cultural identity loss compares with the harm experienced by
residential schools survivors who were not abused.

Based on my experience the harm is similar but even more severe for
children in foster care and adoption. Of course individual experience
and resilience within each child is variable the fact is that
fostered/adopted children most often were not allowed to return home
at any time during their placements. This is very significant as their
alienation was most profound, forcing them to be strangers in their
own skin and strangers to their natural families and communities, if or
when they ever came to return home. Indeed I have seen very few
successful integration of families after the fact of long term care with
no access.

2. On the question of distinction between the harm experienced by
children in adoption placements and those in no access foster care.

Their identity issues, especially for adopted children, were made even
more problematic for them as they were also expected to assimilate
into the culture of the adopted family. This created even more
confusion and anxiety for children, especially as they reached
adolescence. Children in long term foster care were in a somewhat
different situation but in the end forces played out such that both share
the same set of issues. Neither had appropriate reference points for
successful identity formation.
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3. On the question of permanent harm and permanent loss and can they
reintegrate and secure a remedy?

The harm and loss are permanent realities as they can never live, or
be, as if they were never removed. The harm however can be
ameliorated to some extent by therapeutic interventions that create
clinical space for the child (now adult) to work through their issues
with a skilled counselor. Whether this constitutes a remedy is up to
each individual to say but in my view it’s rare that those affected find
total relief. Their quest for resolution seems life long and most often
unresolved.

As to reintegration my experience tells me that this is difficult and
mostly unsuccessful if the measure of success on becoming a fully
participant member of a family and community. You cannot go back
to a life you never had is a simple way to put this.

4. On a preferred Aboriginal approach.

There is a consensus among those who work with this population that
culturally safe and supportive services, provided by Aboriginal
practitioners, can be very beneficial. Using a combination of Western,
in this case so called Narrative therapies, and Traditional approaches,
ceremony, sweat lodge, talking and healing circles and the like,
practitioners can help their clients establish a resolved identity that
will serve them in the navigation of the world they find themselves in.
This is mostly about helping people cope with long term trauma and
for a lucky or resilient few it can lead to resolution. It’s a long-term
process with no quick fix.

5. On the question of number of survivors of the sixties scoop to whom
we have provided services and the number who have graduated from a
secondary school.

Our agency has been providing clinical support to Indigenous people
in Toronto since the early nineties. Of the roughly 250 open cases in a
given year [ would state that the majority spent some time as children
in substitute care, many in permanent adoption/foster care.
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Our youth drop on Yonge St., in downtown Toronto, has catered to
the needs of homeless and street involved youth for over twenty years.
At one point in the late nineties I polled my staff on the number of
youth attending who were adoption and foster care breakdowns, youth
who had terminated their placements and were on the street.
Remarkably and tragically I was told that 9 of 10 in our program at
the time were survivors of the child welfare system.

Graduating from high school is elusive for Aboriginal people in
general and for this particular population it’s even more rare.
Graduating from secondary schools is rarer still.

Respectfully Submitted

Kenn Richard, MSW
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Court File No. CV-09-372025-CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWELN:
MARCIA BROWN-2ad-ROBERT-COMMANDA
Plaintiffs
-and -
THE ATTORNEY GENERAL OF CANADA
Defendant
ACKNOWLEDGMENT OF EXPERT'S DUTY
1. My name is Kenneth Denis Richard. [ live in the City of Toronto, Province of Ontario.
2. [ have been engaged by or on behalf of the Plaintiff, Marcia Brown, to provide evidence in
relation to the above-noted court proceeding.
3. I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:

(a) to provide opinion evidence that is fair, objective and non-partisan;

(b) to provide opinion evidence that is related only to matters that are within my area of
expertise; and

© to provide such additional assistance as the court may reasonably require, to determine a
matter in issue.

4, ['acknowledge that the duty referred to above prevails over any obligation which I may owe to
any party by whom or on whose behalf [ am engaged.

Date: April 21, 2017 = < -,

Signature

NOTE: This form must be attached to any report signed by the expert and provided for the
purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN aad ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF VICKY HARDISTY
(sworn March 2, 2017)

I, VICKY HARDISTY, of the Timmins, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS, and where I have received information from a third party, with
the person so identified, I believe the information be true:

1. Tam 49 years old. I was formerly the executive director of Kunuwanimano Child and Family
Services, a First Nations child and family service agency in northeastern Ontario, operating
out of Timmins.

2. Thave been working in the field of child welfare services for approximately 17 years.

3. Jeffery Wilson, counsel to the representative Plaintiff in the court case Brown v. Canada has
asked me to draw upon my experience to give an estimate as to the number of children the
Bands in north eastern Ontario lost before 1985 and the then proclamation into effect of the
Child and Family Services Act, with all of its amendments designed to provide greater
inclusion of our Bands before a child was removed so as to enable our children to receive
necessary help without removal. '

4. There were 16 Bands/First Nations Communities served by the two Agencies, namely
Payukotayno James and Hudson Bay Family Services and Kunuwanamano, and so I limit my
consideration of the question to those Bands/First Nation Communities.



5. For the purpose of considering the estimate, I am using recollection as to the work I did with

8.

SWORN BEFORE ME

at the City of Toronto,

the Province of Ontario,
this 2nd day of March 2017.

the victims in our agency, victims as children before removal, and then as adults or as parents
of children years post-removal.

[t is not that hard for us to estimate because the Band society was very closely-knit, and the
experience of the Sixties Scoop was a trauma for our community, and so something that the
Bands in Ontario experienced as [ also know from my work and meetings with colleagues
throughout the province. This was the major concern for us working in the trenches of
helping our children during the years in question and thereafter in terms of how to help the
children.

[ estimate that before 1985, our Bands in this part of the province lost at least 8000 children,
and that this represented approximately 30 percent of the Band’s children. This percentage is
consistent, as well, with my observations that in any First Nations Family of 4 or 5 children,
at least 2 would be removed and lost. (I add that we could not ever figure out how it was
decided which children would be removed and why, if the children removed were in need of
protection, children of the same family were left behind, indeed children who were younger
and more vulnerable).

[ make this affidavit in good faith and for no improper purpose.

N N N N N

ICKY HARDISTY

,\7 R

A Conuniss_izj\er for Taking Affidavits

whd QM

490



Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN and ROBERT-COMMANDA

Plaintiffs
- and —_

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF THERESA STEVENS

I, THERESA STEVENS, of Toronto, Province of Ontario, MAKE OATH AND DO SAY AS
FOLLOWS:

1. I have worked in the field of First Nations child protection/child welfare in Ontario for
more than 20 years, and as such, have knowledge of the matters hereinafter deposed. If I

reference information from 3™ parties, I believe that information to be true.

2. My work in the field involved the following positions:

e Weechi-it-te-win Family Services as Family Counselor and Resource Manager

¢ Executor Director of Anishinaabe Abinoojii Family Services,a mandated agency that
provides child welfare and prevention services to 14 First Nation communities in the
Treaty 3 area, for over 12 years;

» Executive Director of the Association of Native Child and Family Service Agencies
of Ontario

3. This work was done in Northwest Ontario, and involved services to approxir

First Nations Communities.
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4. I was witness to the aftermath and impact that the Sixties Scoop had, and continues to
have, upon First Nations families and communities. Working in the field, as I did, making
policy and delivery of service decisions required of me to be aware of the number of
victims involved as survivors of the Sixties Scoop. That awareness necessarily continued
into the 80’s and 90’s, and event until current day, as our services responded to

difficulties survivors were experiencing as adults parenting for their children.

5. The actions of the government in removing children were done in mysterious ways. For
example, without notice, a bus sent by the Children’s Aid Society, would attend a
reserve, drive through, and randomly select children to remove from the community. The
reasons for which children were removed made little sense. It did not operate as a

function of which were more vulnerable.

6. Applying my experience from the work over the many years, and what we had to do to
respond (i.e. create an entirely autonomous indigenous child welfare system working
independent of the Children’s Aid Societies), I can easily estimate that we lost in the
Bands of northern Treaty 3 Ontario, at least ten thousand of our children.

7. Ihave not examined the former records of the agencies where services were delivered to
provide this number. I have focused on my recollection of our case loads, planning
meetings for the delivery of services, meetings with Chiefs and Band committees that
experienced the traumas and aftermath of the Sixties Scoop.

8. I'make this affidavit in good faith and for no improper purpose.

N/

Theresa Stevens

SWORN BEFORE ME at the City of

Toronto, in the Province of
Ontario this 10 day <c?ﬂarch 2017.

A Commxsswn\er for Takin Afﬁdavits

FRNYIC] %m

N N e’ N’ N N




Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF ADOLPHUS CAMERON

I, ADOLPHUS CAMERON, of WhiteDog, Province of Ontario, MAKE OATH AND DO
SAY AS FOLLOWS:

1. I have worked in the field of First Nations child protection/child welfare in Ontario for
more than 15 years, and as such, have knowledge of the matters hereinafter deposed. If I

reference information from 3 parties, I believe that information to be true.

2. My work in this field involved the following positions:

* Executor Director of Wabaseemoong Child Welfare Authority;
* Agency worker for protection/prevention services for band members of
Wabaseemoong Independant Nation; and

* Chidcare worker for a First Nations Organization, namely, Browndale, which
serviced First Nations Communities in North Western Ontario.

3. This work was done in northwestern Ontario, and involved services to approximately 24
First Nations Communities.

4. Thave also held leadership roles within my own community, Whitedog. I acted as band
councillor for approximately three terms.
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5. I'was a witness to the 60’s Scoop as well as the impact it had on First Nations people.
What I observed was heartbreaking for our communities. Many times, I witnessed parents
going out to the rice fields, to perform their daily jobs. When they would return home at
night their children were gone. They had been taken by Children’s Aid Society. They
were not told why this removal occurred, but they knew that the children would never be
returned.

6. Applying my experience from the work over the many years, and what we had to do to
respond, I can estimate that we lost in the Bands of north western Ontario, at least 12, 000
of our children.

7. 1have not examined the former records of the agencies where services were delivered to
provide this number. I have focused on my recollection of our cases and field work I did

throughout the many years.

8. I'make this affidavit in good faith and for no improper purpose.

i

~Adolphus Cameron

SWORN BEFORE ME at the City of
Toronto, in the Province of
Ontario this 3rd day of April 2017.

o)

A Comm13313ne?{fo\l‘ Taking Affidavits

WO By i,

N N N N N N N
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN ard ROBERT-COMMANDA
Plaintiffs
-and—
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF ROY THUNDER
(swom March 28th, 2017)

I, Roy Thunder, of the City of Thunder Bay, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS and where I have received information from a third party, with

the person so identified, I believe the information to be true:

1. I'have worked with First Nations Communities and in various capacities in Northern Ontario

for more than over 45 years.

2. Previously I worked as the Executive Director of Reverend Tommy Beardy Memorial Wee
Che He Wayo Gamik Family Treatment Centre. [ began working as Youth Counsellor, I then
moved to Family Counselling, Treatment Director and then acted in the Executive Director

position with the Family Treatment Centre for six years.

3. During the Sixties scoop I was employed by the Kenora District Children’s Aid Society. The
work I did there serviced North Western Ontario, and involved approximately 18-20 First

Nations Communities.
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4. 1 witnessed the tragic impact that the Sixties Scoop had, and continues to have, upon First

Nations families and communities.

5. 1have been asked to apply my experience from the work I did in these communities, over the
many years, and give my best attention to estimating the number of children lost from the
Kenora, Treaty Three, District during the 60’s and 70’s and early 80’s, children apprehended.
I estimate that at least 10,000 children were taken before 1985.

6. To make this estimate I did not review any records. I do not believe we had records.

7. I'make this affidavit in good faith and for no improper purpose.

o =4

oy Thunder

SWORN BEFORE ME

at the City of Thunder Bay,
the Province of Ontario,

this 28th day of March 2017.

N N’ N N N N

A Comm1531one foTking Affidavits

T \m o/
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and- ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF STAN BEARDY
(sworn March 24th, 2017)

I, Stan Beardy, of the Town of Thunder Bay, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS and where I have received information from a third party, with

the person so identified, I believe the information to be true:

1. I was a Chief of Muskrat Dam First Nations between 1979 and 1984. Thereafter, I was
elected and acted as Chief of Muskrat Dam from 1993-1998, Grand Chief of NAN from
2000-2012, and Regional Chief of Ontario from 2012-2015. I continue to serve my
community to this day and hold the position of Chief of Muskrat Dam First Nations.

2. Throughout my many years of work in the First Nations Communities I worked closely with
the surrounding communities from Treaty Nine, Treaty Five, and Treaty Three. For example
some of the communities I worked with and served include: Bear Skin Lake, Big Trout Lake,
Kassibonkia, Round Lake, North Spirit, and Sandy Lake.



3. Ihave been asked to give my best attention to estimating the number of children lost from the
Kenora, Treaty Three, District during the 60’s and 70’s and early 80’s, children removed. I
estimate that at least 10,000 children were taken before 1985.

4. We have no records. We left this task to the government, as they were in charge, but it was

never done.

5. I'make this affidavit in good faith and for no improper purpose.

%S‘t? Beardy

SWORN BEFORE ME
at the Town of Thunder Bay,

the Province of Ontario,
this 24th day of March 2017.

N’ N N N N N’ N’

A Comumisioher for Taking Affidavits

PG raie .
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and- ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF TOM KIOKE
(sworn March 24,2017)

I, TOM KIOKE, of Cochrane, Province of Ontario, MAKE OATH AND DO SAY AS
FOLLOWS:

1. Iam an Elder of the Taykwa Tagamou Nation, in the Chochrane District near James Bay.
For many years I lived in the Moosonee District which is one of approximately 13 First

Nation Communities in the Chocrane District.

2. While living in the Moosonee District in the 60’s, I provided services to the Children’s
Aid Society as a translator. Because of my work experience, I have knowledge of the
matters hereinafter deposed. If I reference information from 3¢ parties, I believe that

information to be true.

3. Applying my work experience, and life experiences, from living in these communities, I
have been asked to give my best attention to estimating the number of children we lost
from Moosonee district during the 60°s and 70’s and early 80’s, children removed from

our reserve and never returned.



<222
;“\v ey

SWORN BEFORE ME at the City of
Feronte~in the Province of
Ontario this 24th day of March 2017.

4. Although I cannot be exact with the time period, I believe we lost not less than 1,500

children before 1985. This number represents the children lost in Moosonee district
which is only one of 13 First Nations communities in the Cochrane district, located in

North Eastern Ontario.

. T have not examined any records of the agencies where services were delivered to provide

this number. In fact, I do not believe any records exist. Our community kept no records

because we thought the government would take care of that.

. The way Children’s Aid Society removed the children was done with little rhyme or

reason. | also observed that it was done in a rush and without much thought for the
consequences. For example, with little or no notice, the Children’s Aid Society would
call me up and request my assistance. They would enter the community in the evening,
remove the children, and be gone by the time the train left the next morning. It made

little sense.

7. I'make this affidavit in good faith and for no improper purpose.

N N e N N N

A Commissioderfor T aking Affidavits

RECu ekt
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN apd ROBERT-COMMANDA
Plaintiffs
- and -
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF WILMER NADJIWON
(sworn March 21, 2017)

I, Wilmer Nadjiwon, of the Town of Wiarton, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS and where I have received information from a third party, with
the person so identified, I believe the information to be true:

1. I was a Chief of Chippewas Nawash in 1964 and for 14 years after.

2. Ihave been asked to give my best attention to estimating the number of children we lost from
our Nation during the 60’s and 70’s and early 80’s, children taken off our reserve and who
disappeared.

3. I have given this great thought. We have no records. We had the impression that Canada
would keep the records so that our children could know one day of their history. This did not

happen.

4. I estimate that over the years, we lost not less than 2,500 children from our reserve.
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5. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME

at the Town of Wiarton,

the Provi.ﬁce of Ontario,

this 'MS ay of March 2017.

A

A Commissioner or{aking Affidavits

SCom B -

-

WILMER NADJIW OE % LIS



Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT-COMMANDA

Plaintiffs
- a_nd —

THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF HOWARD JONES
(sworn March 21, 2017)

I, HOWARD JONES, of Wiarton, in the Province of Ontario, MAKE OATH AND DO
SAY AS FOLLOWS and where I have received information from a third party, with the person
so identified, I believe the information to be true:

1. I 'was aBand Councillor for my reserve, namely, Chippewas Nawash, during the years 1965-

1985. Iremained a Band Councillor member for over 15 years.

2. Responding to the question as to the number of our lost children during the Sixties Scoop, I

answer as follows:

1) To the best of my recollection we kept no records;

if) We kept no records because it was represented to us that Canada would keep the
records and would honour the status of the children removed as “Indians” under the
Indian Act, in respect of which they would not lose the benefits by reason of their
removal and placement in homes led by non-Aboriginal long term or adopting

parents;
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iii) It was our understanding that the children removed would still receive the capital
funds, held in trust by the federal government, when they reached the age of 21. I do
not know a single child who was removed and received funds from those kept in
trust;

iv) My estimate is that over the years of the 60’s scoop, although I cannot be exact with
the time period, we lost approximately 2500-3000 children this way, which
represented about 10 percentage of our population; and

v) Compared to the reserves in Ontario, we are a smaller community, and therefore what
we endured was significantly less than what losses of children those Bands

experienced.

2. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME )
at the Town of Wiarton, )
the Province of Ontarj )
this 21st day of Mar¢h 2017. )
)

1 )

\ )

A Commissiofie ing Affidavit

T Groba
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN and ROBERF-COMMANDA

Plaintiffs
- and —
THE ATTORNEY GENERAL OF CANADA
Defendant
AFFIDAVIT OF JOHN PAISHK
(sworn April 3, 2017)

I, John Paishk, of the Town of Whitedog, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS and where [ have received information from a third party, with

the person so identified, [ believe the information to be true:

1. Tam Chief of Whitedog First Nations Community. I have been acting as chief for two terms.
Previously, I served as Band councillor and Band manager. [ have been acting in some

leadership capacity for my community since 1979.

2. I have been asked to give my best attention to estimating the number of children lost from
our community during the 60’s and 70’s and early 80’s, children removed. I estimate that at
least 1,500 children were taken before 1985. I estimate this represented approximately 30-

50% of our population.

3. We have no records of this. I give my information simply from what I observed and from the

many years of work in my community.
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4. It was strange the way they selected the children from our community. It seemed that the
Children’s Aid workers made up the rules, with no real rational. They never explained their
methodology to us. And although the Children’s Aid Society told us that they would return

the children, no matter what the parents did, no child was ever given back.

5. I'make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME
at the City of Toronto,
the Province of Ontario,
this 3" day of April 2017.

N et N N N el N
N
. é f
,

A Commissioner ffor T aking Affidavits

WU ke
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERTF-COMMANDA
Plaintiffs
- and —
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF NORMAN STINSON
(sworn April §, 2017)

I, Norman Stinson, of the Town of Rama, in the Province of Ontario, MAKE OATH
AND DO SAY AS FOLLOWS and where I have received information from a third party, with
the person so identified, I believe the information to be true:

1. I was a Chief of Chippewas Rama in 1968 and for 13 terms after.

2. Chippewas of Rama is part of Chippewas Tri-Council. This alliance represents the Rama,
Georgina and Christian Island communities. Throughout the years I have done work in all

these surrounding communities,

3. Ihave been asked to give my best attention to estimating the number of children we lost from
our Nation during the 60’s and 70°s and early 80’s, children taken off our reserve and
surrounding communities and who disappeared.

4. We have no records because we thought Canada kept them. I estimate that over the years, we
lost not less than 1,500 children from our communities.
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5. Our numbers of lost children were lower than the Bands in northern Ontario. As another

estimate, we lost about 40-50% of our children during those years.

6. Imake this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME
at the Town of Rama,

the Province of Ontario,
this 5™ day of April 2017.

A Commissiener for Taking Affidavits

S Ry AWML

NORMAN gTINSON
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT-COMMANDA
Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF XAVIER OKIMAW
(sworn March 24,2017)

I, Xavier Okimaw, of the Town of James Bay, in the Province of Ontario, MAKE
OATH AND DO SAY AS FOLLOWS and where I have received information from a third
party, with the person so identified, I believe the information to be true:

1. I'am an Elder of the Attawapisat First Nation Communities, located in Northern Ontario. |

have been living on my reserve for 81 years.

2. Thave been asked to give my best attention to estimating the number of children we lost from
our Nation during the 60°s and 70’s and early 80’s, children removed from our reserve and
never returned. We were never told why these children were taken, but once gone, they were

lost forever.

3. I'cannot be exact with my estimating but I believe we lost approximately 600 of our children
before 1985.

4. Tmake this affidavit in good faith and for no improper purpose.
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SWORN BEFORE ME

at the Town of James Bay,
the Province of Ontario,

this 24th day of March 2017.

A Comm1ssxoner fc{r akmg Afﬁdav1ts

OCice ¥

N e e’ N N N

{

Xavier Okima
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and- ROBERT-COMMANDA
Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF EDWARD EDMOND JOSEPH
(sworn March 24, 2017)

I, Edwards Edmond Joseph, of the Town of James Bay, in the Province of Ontario,
MAKE OATH AND DO SAY AS FOLLOWS and where I have received information from a
third party, with the person so identified, I believe the information to be true:

1. Iwas aBand Councillor of Fort Albany First Nation between 1969 and 1980. I continue to

live on this reserve and act as an Elder for my community.

2. I have been asked to give my best attention to estimating the number of children we lost from
our Nation during the 60’s and 70’s and early 80’s, children removed from our reserve and

never returned.

3. Our community is one of the smaller ones in Northern Ontario. Our population is
approximately 950. Although I cannot be exact with the time period, I believe we lost
approximately 50 percent of our children’s population before 1985. We have no records; 1

know this information because I observed it.
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4. T also observed them coming into our community without telling us. We called them the
“kidnappers” because they would take our kids and we would never see them again. It was

tragic.
5. Tmake this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME ~l
at the Town of Keerrora, "\T\\,{(‘dﬁ( @(,(,\ﬁ A
the Province of Ontario,
this J4th day of March 2017.

’ Edward Edmond Joseph

A Commissioner for Taking Affidavits

(1o gowiote.



Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT-COMMANDA
Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF BRENICE LAZORE

I, Bernice Lazore, of Comwall Island, Province of Ontario, MAKE OATH AND DO SAY AS
FOLLOWS:

1. T am a member of the First Nations Community Akwesasane. I have been involved and
worked, in many capacities; on my reserve for many years, and as such, have knowledge
of the matters hereinafter deposed. If I reference information from 3™ parties, I believe

that information to be true.

2. Between 1963-1967 I worked for the Welfare Agent, specifically; Mr. J.M. Pauze. Mr.
Pauze was responsible for removing the children from the Akwesasne Reserve. I also

worked as the District Chief for my reserve throughout the 70’s.

3. As a result of my work in my community during the 60’s, 70’s and early 80’s, I was
witness to the Sixties Scoop as well as the impact it had on our people. I have been asked
to give my best attention to estimating the number of children we lost from our Nation

during this period.
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4. [ estimate that over the years, we lost not less than 3,000 children from our reserve.

5. [ have not examined the former records of the agencies where services were delivered to
provide this number. I have focused on my recollection of our cases, planning meetings
for the delivery of services, meetings with the Welfare Agents, Chiefs and Band

committees that experienced the traumas and aftermath of the Sixties Scoop.
6. Imake this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME at the City of
Comnwall, in the Province of
Ontario this 18th day of April 2017.

Z
™
A Commiisstoner for Taking Affidavits

TS QU0

Bernice Lazo

N N N N N N N




Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs

-and ~

THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF MARCIA BROWN, also known as Marcia Martel
(sworn May L5, 2009 )

. K1RKLAND t—ﬁ%@ ~
I, MARCIA BROWN, also known as Marcia Martel, of-—'Pémmh&st' 8ntario, MAKE OATH
AND SAY: v

L. I am one of two of two representative Plaintiffs in this action against the Attorney

General of Canada, who [ understand to be the representative of the Defendant federal Crown.
2. On January 30, 2009, I formalized the retainer agreement with my counsel.

3. Exhibit “A” is a copy of the Statement of Claim that has been issued. It accurately sets

out the facts of my case, and this proposed class proceeding.

4, I truly believe that [ can fully and adequately represent the interests of the class. [ have
studied and understand the issues in this case. I believe I understand the nature of the evidence
that will be advanced to demonstrate the harm the class members have suffered. I do not have a
conflict with the interests of any of the class members. In fact, we share common issues. [ have

reviewed and approved my counsels’ plan for the proceeding that sets out a workable method of
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advancing the claims on behalf of the class and the steps, we the Plaintiffs, caﬁ take to notify
class members of the proceeding. Exhibit “B” is a copy of !the plan. With the communications [
have had to date, I believe we will have the support of the Band Chiefs and the pre-mandated and
mandated Indian Child and Family Services throughout Ontario. The Band Chiefs did pass a
resolution on November 20, 2008 supporting our claim. Exhibit “C” is a copy of the resolution.

5. [ believe, however, that the Defendant, through the Department of Indian Affairs and
Northern Development, has the most comprehensive registry of status on-reserve and off-reserve
Indians in Ontario during the class period and currently. I therefore ask that the Defendant be
required, at its own cost, to disseminate the fact and nature of this action and of the class

constituency to all registered status and non-status Indians in Ontario and do so in a manner as

this Court does direct.

6. I make this affidavit in good faith and for no improper purpose.

swong  BEFQRE ME atthe )

City of , in the Province -

of Ontario this ) 5 day
//(//}._\

of May 2009. )
’ ) M&ia Brown; known also as Marcia Martel
A COMMISSIONER RETC .3 )

2. A%nsrun A

{

M



THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF MARCIA BROWN
SWORN BEFORE ME, THIS |5 DAY
OF MAY 2009

A COMMISSIONER FOR TAKING AFFIDAVITS
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
‘BETWEEN:
. MARCIA BROWN and ROBERT COMMANDA
Plaintiffs
-and -
-
. FHE ATTORNEY GENERAL OF CANADA
) Defendant

-

e :Rgg@géaf}lg under the Class Proceedings det, 1992, S.0. 1992, ¢.6
o STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
Plaintifts. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for
you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the Plaintiffs’ lawyer or, where the Plaintiftfs do not have a lawyer, serve it
on the Plaintiffs, and file it, with proof of service, in this court office, WITHIN TWENTY

DAYS after this statement of claim is served on you, if you are served in Ontario.

If you are served in another province or territofy of Canada or in the United States of
America, the period for serving and filing your statement of defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

[nstead of serving and filing a statement of defence, you may serve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID

OFFICE.
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IF YOU PAY THE PLAINTIFFS’ CLAIM, and $5,000.00 for costs, within the time for
serving and filing your statement of defence, you may move to have this proceeding dismissed
by the court. If you believe the amount claimed for costs is excessive, you may pay the

Plaintiffs’ claim and $400.00 for costs and have the costs assessed by the court.

CA. %««44—«-&
Local registrar

Date February 9™ 2009 Issued by

393 University Avenue
Address of g% Floor
court office  Toronto, Ontario

MSG IE

TO: THE ATTORNEY GENERAL OF CANADA
Suite 3400, Exchange Tower
Box 36, First Canadian Place
Toronto, Ontario
MS5X 1K6 ,



The Plaintiffs claim:

(8) An Order certifying this proceeding as a Class Proceeding pursuant to the Class
Proceedings Act and appointing the Plaintiffs as Representative Plaintiffs for the

Class;

(b) A declaration that, by reason of the events described in this action, the Defendant
owed and was in breach of its non-delegable fiduciary obligation, duty of care and

protection of aboriginal rights, and did commit the actionable wrong of identity

genocide of children;

(c) Non-pecuniary and general damages in the amount of $50,000.00 for each Class

Member;

(d) Pecuniary and special damages in the amount of $25,000.00 for cach Class Member;

(e) Punitive, exemplary and aggravated damages in the amount of $10,000.00 for each

Class Member.

0 Pxej&dgment and post judgment interest pursuant to s.128 and 129 of the Courts of
Justice Act, R.S.0. 1990, c¢.C 43 (as ém.);

(g) Substantial indemnity costs; and

(g) Such further and other relief as this Honourable Court deeimns just,

Definitions

2.

In this claim:
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(a) “aboriginal”, “aboriginal rights”, “aboriginal children” are persons with rights
protected by tthConslilution Act, 1982, section 35;

(b) “Agreement” , “the Agreement” refer to “The Canada-Ontario Welfare Services
Agreement”, Treasury Board Minute Dated December 1, 1965, P.C. 1965-11/2135.

(c) “Canada” refers to the Defendant, the Government of Canada as represented by the
Attorney General of Canada;

(d) “Class” or “Class Members” refer to the approximately 16,000 aboriginal persons
who, as children in Ontario, were exposed to the consequences of the Defendant’s
breach of fiduciary obligation, duty of care and protection of abariginal rights and

identit)} genocide during the Class Period, excluding those who were members of the

Class in action 00-CV-192059CP in the Ontario Superior Court of Justice (i.e. .

Residential Schools’ Abuse Class Action);

(e) “Class Period” means December 1, 1965 to December 3, 1984.

(f) “constitutional obligations” refer to the obligation of Canada pursuant to section
91(24) of the Constitution Act, 1867 and the Indian Act and section 35 of the
Constitution Act, [982;

(g) “identity” in this claim refers to the culture, social, linguistic, customs, traditions, and
spirituality that a child enjoys and necessarily exercises as a member of a particular

family, extended family and community which make up the child’s distinguishing

character or qualities;
(h) “identity genocide of children” means the damage or harm caused by the deliberate

creation and implementation of policy, program and practices that systemically
attempt to eradicate the particular cultural, soctal, linguistic, customs, traditions, and
spirituality of the child’s indigenous family, extended family and community;

(i) “Indian” has the same meaning as in the Indian Act, and “native” means a person who
was a member of an aboriginal community but was not a member of an [ndian band
and was nat a registered Indian under the Indian Act.

() “Indian Act” means the Indian Act, R.S.C. 1985, c.1-5
(k) “international convention [aw” includes the Convention on the Rights of the Child

and the International Covenant on Economic, Social and Cultural Rights.

(1) Ontario refers to the Province and Government of Ontario;
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3. The Plaintiffs, Marcia Brown and Robert Commanda, reside in Ontario and are aboriginal
and Indian or native persons, and are proper representative plaintiffs on behalf of the Class. At
all material times both resided in Ontario and, as children, suffered the consequences of the

Defendant’s breach of fiduciary obligation, duty of care and protection of aboriginal rights,

4, The Class is made up of approximately 16,000 aboriginal and Indian or native persons

known within aboriginal communities and Bands in Ontario as children who experienced the
events resulting from the Defendant’s breach of fiduciary obligation, duty of care and protection
of aboriginal rights during the Class Period because, as children, they were removed from their
indigenous family, extended family and community and exposed to the deliberate and prolonged

implementation of systemic child welfare policy, practices and programs described herein.

The Defendant, Attorney General of Canada, represents the federal government of

S.
Canada (“Canada™).
6. On December 1, 1965, Canada entered into the “Canada-Ontario Welfare Agreement”

whereby Canada delegated the provision of child welfare services to Ontario. Within Canada, the
only jurisdiction willing to enter into such an agreement was Ontario. The Agreement was the
culmination of prior delegation of arrangements for Indian child welfare services by Canada and
Ontario beginning in the mid-1950s. The Agreement meant that authorities other than Canada
became directly responsible for the delivery of child welfare services to Indian children
exclusively in Ontario. As a result, Indian or native children in Ontario, who were apprehended
and removed from their indigenous family and community, were placed in the care of non-Indian

and non-native adoptive or foster homes where they were systemically denied the opportunity to

preserve their identity.

7. The 1965 Canada-Ontario Welfare Agreement constituted an improper and unlawful
delegation of Canada’s constitutional obligations, the consequence of which was identity

genocide of children targeted at Indian families and communities in Ontario.
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8. Indian children and their families were entitled to a specialduty of care, good faith,
honour, honesty and loyalty from Canada pursuant to Canada’s coustitutional obligations and

Canada's duty to act in the best interests of Indian children who were particularly vulnerable.

9. The systemic practices, programs and policy implementation giving rise to identity
genocide for the Class effectively ended on January 1, 1985 with the coming into force of the
Child and Family Services Act, S.0. 1984, c. 55. This legislation, amongst other things, gave
necessary status to the native or Indian cqmmunity in all child welfare decisions concerning
Indian or native children, and served as a necessary correction to Canada’s breach of its duties.
Ontario, having recognized the consequences of Canada’s failure to protect the identity of native

or Indian children, amended its legislation within its constitutional authority over child welfare.

10.  The Plaintiff, Marcia Brown (“Brown”), was borm on June 7, 1963 as Sally Susan

Mathias, a member of the Temagami First Nation from the Beaverhouse Community, near

Kirkland Lake, Ontario.

Il.  When Brown was 4 or 5 years old, a children’s aid society removed her and an older

sister from their family. The family consisted of five other siblings, a mother and father,

extended maternal and paternal relatives, and an indigenous Indian community. She was later

adopted at the age of 9.

12, Thereafter, and until she was 172 years old, Brown was denied any reasonable contact
with hér family, relatives and community. Brown was denied any reasonable opportunity to
maintain any connection with the traditions, language, customs, heritage and culture of her
family of birth, She lost the use of the only language she spoke before she was removed. She
lost all contact with the other sister who was removed with her. Her name was changed when she

was adopted. Her child rearing was as a non-native, non-Indian person with no reference at all to

her identity as an Indian.
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[3. At the age of 17% years, her adoptive mother put Brown on a plane. She was residing
g p p

then in the U.S.A. Her adoptive parent caused her to be sent away to North Bay, Ontario.

14, When she was sent away, the only personal items she had, besides the clothing she wore,

were the clothes she had when she had arrived at the non-Indian adoptive home years earlier.

15.

Upon arrival in North Bay, Ontario, Brown had no identity as an Indian or native person.
She had no legal papers that recognized her status as an Indian or native person. She had no

capacity for iutegrating with the persons to whom she was returned; namely her Indian family,

relatives and community.

16.  In these circumstances, Brown found that she was unable to cope. She was an [ndian but
had no capacity to exercise an identity, let alone exercise membership in an Indian family and
community. She formed an ambivalent, awkward and angry connection to mainstream non-

native society, and as a result, Brown floundered and struggled.

17.  As achild, the authorities or persons in charge or care of her gave Brown no information
as to her birth name and no information enabling her to make contact with her identity and her
Indian family, extended family and community. When she turned 18, Canada took no steps to
provide her with any information or documentation that would enable her to have access to her
adoption records, the adoption order, or any documentation that would enable her to exercise the

benefits available to her under the Indian Act, R.S. C. ¢. I-5.

18.  With the help of others, Brown searched for her records as an Indian person. She
discovered that, according to the Registrar-General in charge of such records, Sally Susan

Mathias was dead. She was not prepared in any way for the process of re-claiming her status.

19.  Robert Commanda (“Contmanda”) was born Bruce Edward Robert Joseph Commanda on

March 28, 1959 in Haileybury, Ontario.
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'20. A local children’s aid society removed him and three brothers from their home in or

about 1961, when he was two years old.

21.  Commanda was not adopted. He lived in foster homes in Qutario throughout his

childhood. He was raised by non-native non-Indian persons with no reference ever made to his

native or Indian culture or identity.

22.  Commanda was denied any.reasonable opportunity to maintain contact with his Indian
family, relatives and community. Commanda was also denied any reasonable opportunity to
maintain any comnection with the traditions, language, customs, heritage and culture of his

family of birth and community. Commanda entered adulthood with no knowledge or experience

of what it meant to be an Indian.

23. Innone of the places where he lived was Commanda offered any opportunity to know of
or maintain his cultural identity. No one caring for him showed him pictures or related to him

any nformation about his Indian family, extended family and community.

24. During his childhood Commanda was not registered as a member of his paternal or
maternal Indian families and Bands, although there was a large extended maternal family
located at the Dokis Reserve in Monetteville, Ontario and a similarly large extended paternal
family located at the Garden Village Reserve in Sturgeon Falls, Ontario. His extended family

exceeded 3,000 persons and both sides of his parents’ families continued to practise their culture

and to speak their native language.

25.  Atthe age of 18 years, and upon contact in Toronto with the Native Friendship Centre, he
first learned of information that enabled him to begin the process of securing his identity as an
Indian person. He also learned then of his entitlement to benefits as an Indian. No one had
prepared him for the process of Indian status and benefits. At this time, ke finaily obtained Lis

birth certificate. No one had prevnously provided it to him.

26.  Commanda was unable to successfully re-integrate info the Indian comimunity.
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27.  Commanda experienced anger and ambivalence about the mainstrcam community that
had led him to his predicament. He experienced distance and awkwardness with the Indian
comumnunity with whom he had little or no connection in respect of the traditions, language,
customs, heritage, spirituality and culture. He could not settle into ordinary relationships with

Indian and non-Indian persons. He experienced depression and suicidal ideation.

28.  The experiences of Brown and Commanda are representative of the experiences of the

members of the Class.

29.  Common to the Class is the fact of childhood isolation from their constitutionally
protected identity. Indian or native traditions, [anguage, customs, heritage, spivituality and
culture were extinguished through foster or adoptive care by non'-fndmn or non-native persons
and systemic practices, programs and policies that promoted, or did nothing to avoid the
~ extinction of identity. The native or Indian child members of the Class emerged from childhood
with a struggle over identity, and a further struggle in the pursuit of information in order to
secure an identity. This experience of anger, disappointment and rejection as a foreigner or
stranger in both mainstream (uon-native/non—In&ian) saciety and the society of the indigenous
community is a result of Canada’s derogation from, and breach of its duty of care and fiduciary.
obligation when it participated in the implementation of systemic practices, programs or policies

that Canada knew ot should have reasonably known would cause irreparable and enduring harm

to vulnerable children.

30.  The Class consists of aboriginal persons who, as children, enjoyed aboriginal rights, one

of which was their right to identity, and which identity existed and was exercised at all relevant

times pursuant to section 35(1) of the Constitution Act, 1982.

31.  Identity genocide of children contravenes international convention law to which Canada

is a party, and is an independent actionable wrong.

32.  Special damages claimed include the costs for rehabilitative and therapeutic services

respansive (o the harm experienced by the Class. For some of the Class Members, special
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damages include the loss to the enjoyment of a parcel of Band land where a house can be built,
which is the entitlement of every Band member. The loss of enjoyment is the result of the
experience described above, the effect of which led some Class Members to become so distanced

or estratged from their culture that they could not reasonably choose to live within the Band.

33 -Due to the egregious and deliberate conduct of the Canada, the Class Members are

entitled to punitive, aggravated and exemplary damages. The systemic policy, practices and
programs were deliberately targeted against [ndian or native children exclusively in Ontario. The

actions ot Canada violated the fundamental rights of vulnerable children.

34.  The Plaintiffs plead and rely upon the Class Proceedings Act, 1992, S.0. 1992, ¢. 6.

Place of Trial
35, The Plaintiffs propose that this action be heard in Toronto, Ontario.
WILSON CHRISTEN LLP
Barristers

137 Church Street
Toraonto, Ontario

M5B 1YS

Date: February 9, 2009

Jeffery Wilson

LSUC # 17649K

Tel: 416 956 5622

Fax: 416 360 7912

Email: jeffery@wilsonchristen.com

MORRIS COOPER
Barrister

99 Yorkville Avenue
Toronto, Ontario
M5R 3KS

LSUC # 15904C

Tel: 416 961 2626

Fax: 416 961 4000
Email:cooper@cooperlaw.ca

Counsel for the Plaintiffs
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF MARCIA BROWN
SWORN BEFORE ME, THIS _/S DAY
OF MAY 2009

A% %”"’-\

OMMISSIONER FOR TAKING AFFIDAVITS



Representative Plaintiffs Plan of Proceeding Pursuant to section 5(1)(e)(ii) of the Class

Proceedings Act, 1992

Step 1: Within 30 days of the issuance of the Order certifying this class proceeding, the
Defendant shall deliver its Statement of Defence. The Plaintiffs shall deliver their reply 20 days

thereafter.

Step 2: Notification of class members

Within 60 days of the issuance of an Order certifying the class, the following steps shail be taken
in order to provide class members with information regarding the proceeding and to enable class

members to “opt out” of the proceeding if they wish to do so.

Notice to the class of certification of these proceedings shall be given in a form and manner
approved by the Court and with this proposal as to the different forms of notice:

@
(b)

(©

@

(¢)

Notice of the class action- in each of the newspapers as set out in Schedule “A”;

In addition to the newspapers, notice be sent out to each and every Native and
Child Family Services in the Province of Ontario, a list of which, along with the
contact individual information, is attached as Schedule “B”;

In addition to notification via the newspapers and by posting of the notice within
the Native Child and Family Services noted above, notice with a covering letter to
each and every Chief of every Band in the Province of Ontario, a list of which is

attached as Schedule “C”; and

The Defendant Canada be required, at its own cost, to disseminate the fact and
nature of the class action to all registered status Indians in Ontario; and

the Defendant Canada be required at its own cost to pay for the cost of broadcast
advertising of the Claim on aboriginal networks in Canada.

Step 3: Documentary Assembly and Production

Affidavits of Documents shall be exchanged within 60 days’ of the issuance of the final Order
certifying the class.

Step 4: Examinations for Discovery

Examinations, if requested, shall take place within 60 days of the completion of documentary

production.

Step 5: Exchange of Expert Reports
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Expert reports shall be exchanged within 90 days following the issuance of a final Order
certifying the class.

Step 6: Length: of time for the trial

This is hard to predict at this point. With the information currently reviewed and without a
statement of defence, the best estimate of the trial is that of 2 weeks in duration.

The above are the steps that counsel proposes for a successful conducting of a proceeding under
the Class Proceedings Act.

Counsel is asking that the Case Management Judge set a litigation schedule with precise dates
and with further case management review on June 25, 2009 following the Plaintiffs’ delivery of
their materials for the certification motion as directed by the Court to be delivered on June 15,

2009.

Finally, this is a preliminary plan that counsel understands will be revised under the continued
case management authority of the Court and counsel is committed to reviewing and revising it in
order to provide for the most efficient administration of this case. Counsel advises that the
representative Plaintiffs are willing to participate in mediation or non-binding alternative dispute
resolution efforts if the Defendants are prepared to do so but without delay to a reasounable time
frame for the resolution of the outstanding issues.
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Schedule “A”

The Barrie Examiner

The Chronicle Journal -~ Thunder Bay
The Expositor - Brantford

First Nations Drum

Globe and Mail

Kenora Daily Miner and News

Lake of the Woods Enterprise — Kenora
Manitoulin Expositor

Métis Voyageur News

Native Journal

Nipigon-Red Rock Gazette

North Bay Nugget

Northern Daily News — Kirkland Lake
The Observer - Sarnia

Ontario Birchbark

The Sault Star

Tekawennake

Thunder Bay’s Source

Timmins Times

Toronto Star

Turtle Island News

Wawatay News
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SCHEDULE “B”

The-Association of Native Child
and
Family Services Agencies of Ontario

Information Package

January 2009
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The Association of Native Child and Family Services Agencies of Ontario
~ 106-100 Anemki Orive, Fort William First Mation, Thuncer Bay OM P7J 1A5  T.807-625-0160 F.807-625-0162

Mission

The Association of Native Child and Family Services Agencies of Ontario will act as a resource in
assisting member agencies toward the provision of quality Native chitd welfare and related

services to Aboriginal people.

Vision
The Association of Native Child and Family Services Agencies of Ontario shall serve to build a
better life for our children in keeping with our sacred trust of stewardship on behalf of Aboriginal -

children.

History

The creation of the Association of Native Child and Family Services Agencies of Ontario
(ANCFSAO) was the result of a process that began in 1986 when the Association functioned
as an informal arrangement where the Executive Directors would meet to discuss matters of
comman interest. The Association started to organize in a formal manner and became

incorporated in 1994.

Goals of the Association

= To preserve traditional culture and community identity among member agencies
= Ta strengthen and maintain families and, through them, our communities. .
» To ensure the growth, support and development of all our children and families within our

membership. }
To have ongoing consultations with Native child and family services agencies, the office of the

Chiefs of Ontario and any other individual or groups who may be involved in issues facing any
of our membership. .

Promote quality child and family welfare services to aboriginal communities through:

Organization and management development services
Advocacy and liaison services

Support and advisory services

Research and development services

Education and training services

Cultural competent training and services



The Assaciation of Native Child and Family Services Agencies of Ontario...cont'd

Association Objectives

Act as a resource agency in assisting its member agencies in their efforts toward the provision
of quality child welfare and related services to native children and families.

Assist in the definition of child welfare services as it applies to Native peoples, and to assist in
ensuring that such services are organized and provided in a manner consistent with Native
culture, values and traditions. }

Act as a reference group for Native organizations, and to act as a clearinghouse for

" information on matters related to Native child welfare.
*  Make recommendation to the relevant Native political representatives such that they may

lobby for improved legislation and related policy and program initiatives
Ensure that the principle of self-determination, as defined by the Native communities serviced
is held as a primary value in the business of the Association and to further the cause of Native

childhood and family life in every practicable way

The Association of Native Child and Family Services Agencies of Ontario is not a political
organization. We have a responsibility for the protection of Aboriginal interests in child

and family matters. We are primarily concerned with policy analysis, operations, and research
and advocacy to promote culturally based delivery of quality family services to Aboriginal

populiations.

The Assaciation acts as a resource in assisting member agencies toward the provisidn
of quality Native Child Welfare and related services to Aboriginal people.

Currently, the ANCFSAO has a membership of nine agencies that are tribally, provincially
and federally sanctioned to provide family services to aboriginal children and families.
The membership is comprised of four mandated child welfare authorities and five

pre-mandated family service agencies.
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The Association Membership List - Nine Agency Members

4 Mandated Agencies:
Payukotayno Family Services -
Abinoojii Family Services”
Weechi-It-Te-Win Family Services Inc.-

Native Child and Family Services of Toranto -

5 Pre-Mandated Agencies:

Six Nations of the Grand River Child and Family Services -
Kina Gbezhgomi Child and Family Services -
Kunuwanimano Child and Family Services -~

Nog-Da-Win-Da-Min Family and Community Services 7

Mnaasged Child & Family Services Corporation-



Payukotayno James & Hudson Bay Family Services
5.0. Box 189, 50 Bay Road, Moosonee, ON POL 1YQ  T.708-336-2228 F.705-336-2492

Mandated in 1987
Head office — Moose Cree First Nation (Moose Factory)

Vision
Healthy families in caring communities.

Mission

'Payukotayno ensures the protection, well-being and rights of families.

Servicing 8 First Mation Communities:

Moose Cree First Nation (Moose Factory)

Mocreebec Council of the Cree Nation (Moose Factory)
Local Services Board (Moose Factory)

Weenusk First Nation (Peawanuck)

Fort Albany First Nation

Kashechewan First Nation

Attawapiskat First Nation

Town of Moosonee (not a First Nation)

Services currently being provided are as follows:

= Child Protection services

* Foster Care

-, » Child Care

Integrated services also include:

* Child and Family Intervention (clinical)

*  Early Intervention (0-6)

. Awaéhishuk Centre - Society Operated Group Home
*»  Residential ~ 3 Society Operated Receiving Homes

* Youth Justice - Attendance Centre

» Cprﬁmunity and Family Support

=  Prevention
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Anishinaabe Abinoojii Family Services
20 Main Street, Kenora, OM P9N 2T7 T, 807-548-1099 £. 307-548-1020

Administration Offlca: 'Wauzhushk Onigum Nation, Apartmaent Orive,
Kenora ON P9N 2T7  T. 807-548-1099 ext. 34 F.807-543-1020

Mandated in 1994

Mission
Our Mission is to protect children and to heal and strengthen families through the provision of

halistic, bi-cultural services that respect our Anishinaabe heritage, and honours the values,
customs and tradition of our people.

Servicing 14 First Nation Communities:

»  Noatkamegwanning First Nation — protection & prevention (mandated)

*  Wauzhushk Onigum First Nation — protection & prevention (mandated

»  Asubpeechoseewagong First Nation — protection & prevention (maridated)

*  Wabaseemoong Independent Nation — protection & prevention (mandated)

s Obashkaandagaang (formerly Washagamis Bay) First Nation protection & prevention (mandated)
= QOchiichagwe'babigo'ining Ojibway Nation — protection and prevention (service agreement)
*»  Wabigoon Lake Qjibway Nation — protection and prevention (service agreement)

= Northwest Angle #37 — prevention services

= \Wabauskang — protection and prevention (service agreement)

*  Shoal Lake #39 - prevention services

*»  Shoal Lake #40 - protection and prevention (service agreement)

= Narthwest Angle #33 - protection and prevention (service agreement)

s Migisi Sahgaigan — pratection and prevention (service agreement)

= Lac Seul -~ prevention services

Services currently being provided are as follows:

= Child Protection to children 0-15 years of age

= Alternative Care (foster care)

= After Hours On Call Services

=  Customary Care

= Family Involvement

= Community Involvement ’

*» Holistic and Bi-cultural Services

Prevention Services: Assisting families with services in order to prevent family breakdown.



II........

Weechi-it-te-win Family Services
1457 Idylwild Drive, P.O. Box 812, Fort Frances ON P9A 3N1
T. 807-274-.3201 F. 307-274.3435 W. www.weechi.ca

Mandated in 1987
Head office in Fort Frances

Mission

To preserve indian (Anishinaabe) culture and identity amongst our people; to strengthen and
maintain Indian (Anishinaabe) familias and through them, the communities; and to assure the
growth and development of all our children within our families and communities.

Servicing 10 First Mations communities located in the Rainy River District:

Big Grassy First Nation

Big Island First Nation

Onigaming First Nation

Rainy River First Nation
Naicatchewenin First Nation
Stanjikoming First Nation
Couchiching First Nation
Nigigoonsiminikaaning First Nation
Seine River First Nation

Lac La Croix First Nation

Services currently being provided are as follows:

Community Care Program

Training and Learning Centre (for youth 12-17 years)

Family Counseling Program

Treatment Foster Care

Tele-Psychiatry Program

Children’s Mental Health Services(0-6 years)

Psychological Services

Nanaandawe'i diiwinan ziidoniwewin - access to traditional healing approaches

Clinical support services

Each program was carefully designed to support the cultural restoration process of each of the
First Nation communities we serve. '

The Elders have advised and informed Weechi-it-te-win that the Agencyhas Cultural Rites as an -
Abariginal Organization. The Cultural Rites arise from the fact that the Agency was bormn from -
Aboriginal aspirations and determination and as such was bestowed a Name and Ishoconun.
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Weechi-it-te-win Family Services...... cont’d.

In accordance to Aboriginal cultural thought, the Agency’s Name came from the Atisaokaanug as
well as the emblem of the Loon. The loon has provided numerous instructions to Weechi-it-te-win
on how the organization needs to cperate and perform. Later, Weechi-it-te-win was bestowed
pipes, flags, a drum and medicines. Because of these Sacred items, Weechi-it-te-win has a duty
to ensure that they are treated in a cultural manner that.respects the original instructions from the
Elders and ceremony that transferred these items to Weechi-it-te-win.

Additional to the Aboriginal cultural thought, the moment Weechi-it-te-win got its name, it became
more than a simple organization that provides services, it in fact became customarily personified
in the eyes of the Atisookaanug. This means that Weech-it-te-win became a person, (much like
the idea of a carporation under the Carporations Act). It became a living and breathing Abariginal
entity with a customary responsibility for family and cultural preservation expressed in the concept

Abinoojii naaniigaan.
This word (Abinogjii naaniigaan) can take on the character of admanition (teaching). This
assertive palicy expresses the affirmative need to understand and to protect the emational, social,

cultural, linguistic and spiritual context of an Anishinaabe child - all human relationships, more
completely as inode'iziwin. It is in this spirit that Weechi-it-te-win offers the Children’s Mental

Health services.

From a service perspective, we continue to advocate for a child welfare system that places much

greater emphasis on family preservation, community healing and the revitalizing of traditional
taws, structures and practices in arder to restore balance and meaning fo the lives of our people.

Our capacity to provide culturally competent services that reflect the traditions and values of
Aboriginal people is a critical companent of our commitment to promote community healing and

family preservation and reunification.



Six Nations of the Grand River Child and Family services

Box 5001, 1 Sunrise Crt., Ohsweken, ON NMOA 1M0

T.519-445-0230 F. 519-445-0249

Six Nations is an independent First Nation,
identified as one Band, but consists of 13 Bands.

Provides service to on-reserve Six Mation rmembers:
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Bay of Quinte Mohawks
Tuscarora

Oneida

Onondaga Clear Sky
Bearfoot Onondaga
Upper Cayuga
Lower Cayuga
Konadaha Seneca
Niharondasa Seneca
Deleware

Lower Mohawk
Walker.Mohawk
Upper Mohawk

Services currently being provfde'd are as follows:

Child and Family Services

Band Representative Function in relation to child welfare matters.

Clinical Services Unit provides individual, family and group counselling. The unit also
provides psychological assessment and treatment to our children and families who have

_ children experiencing more serious mental health issues.

Family Support Unit provides indivf_dual, family and group counselling to children and families
from Six Nations. ' .

Community Support/Resource Development provides prevention programming to the children,
youth and families of Six Nations

Service Co-ordination pravides intake, assessment, screening and case management
services to those Six Nations Band members accessing services at Child and Family

Services. )
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Kina Gbezhgomi Child and Family Services

General Delivery, 11 King St., Wikwemikorg, ON POP 2J0 T. 705-853-2100 F. 705-869-2195

Incorporated January 15, 1991
Head office located in Widwemikong Unceded Reserve

Mandate
To facilitate a community development process for family and community healing; in order to

create a healthy and safe enwironment for each Native Child; using as its foundation, the
traditional, cultural and spiritual values of our people. Therefore, our responsibility is the care,

protection and nurturance or our children.

Servicing 7 First Nations in the District of Manitoulin

Sheshegwaning First Nation
Sucker Creek First Nation
Sheguiandah First Nation
Wikwemoikong First Nation
Zhiibaahaasing First Nation’
M'Cheenge First Nation
Whitefish River First Nation

Qur focus is the support of children and families on Manitoulin Island.

Services currently being provided are as follows:

s Child and Family services

= Community support services

= Foster Care services — licensed
* Emergency after hours services

Services provided by the Child and Family Service YWorkers are:

* Networking / Collaborative Assistance
* Agssessment and Referral — assess family units to determine the strengths and needs of the

family system
Advocacy and Liaison services - to promote and affirm the efforts of the family to address

child welfare related concerns
* Supportive services —encourage families to utilize appropriate resources available within any

of the First Nations . .
* Educational & Life Skills Development ~ provide educational resources and toals for families
who require assistance in dealing with child behaviour management, relationship building,
problem resalution and communication techniques.
= Tangible Support services - are temporary/emergency measures wh:ch will stabilize a crisis

situation and reduce the risk of child protection intervention

Plans of Care Assistance — assist the Children’s Aid Society of the Districts of Sudbury and
Manitou to facilitate the development of appropriate plans of care for children in conjunction
with the band representatives and parents on child protection matters (pratocol agreement).

= Plans for Service — implement a plan for service with families to ensure effective services are

provided based on the strengths and needs of the family.



Kunuwanimano Child and Family Services
210-119 Pine Street, Timmins ON P4N 2K3 T.705-263-9033 F.705-263-9272

Incorporated —~ May 15, 1989
Head office located in Timmins

Mandate
To eliminate all forms of abuse by providing services that encourage and support the healthy

development of families and individuals in a manner that is appropriate to our First nations.

Objective

To service the Aboriginal population both on and off reserve within the Kunuwanimano C.F.S.

geographical jurisdiction.

The programs take into consideration the best interests and well being of the child,
specifically the programs that recognize the uniqueness of First Nations’ culture, heritage and

traditions of preserving a child’s cultural identity.

Servicing 11 First Nations communities:
* Beaverhouse First Nation
*  Brunswick House First Nation
» Chapleau Cree First Nation
*  Chapleau Ojibwe First Nation
*  Constance Lake First Nation
+ Hornepayne Native Community
»  Matachwan First Nation
*  Mattagami First Nation
»  Missanabie Cree First Nation
*  Taykwa Tagamou (New Post First Nation)

Wahgoshig First Nation.

Services currently being provided are as follows:

*  Family Support and Prevention services
* Advocacy

agreements)
* Counselling and Refarral
» Customary Care / Foster Care

Provide information and educate clients and Band/Communities about their rights under the: Child
and Family Services Act and other social services Acts specifically the least intrusive measures

and proper représentation.

Provide information of other rights of native clients pertaining to social, legal and child weifare

matters.

Band Representative function in relation to child welfare matters (as outlined in service
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Native Child and Family Services of Toronto
30 College Street, Toronto ON M3T 1K2 T. 416-969-8510 F.416-928-0706

Incorporated August 14, 1986

Mandated July, 2004
Head office located 30 College St., Toronto ON M5G 1K2

Mission Statement
Native Child and Family Services of Toronto strives to provide for a life of quality, well being,

caring and healing for our children and families in the Toronto Native Community. It does this by
creating a services model that is culture based respecting the suprame values of the Nanve
people, the extended family, and the right to self—determmatlon

Servicing area of fletropolitan Taronto

Services currently being provided are as follows:

= Child Welfare and Residential Care
* Prevention Services

* Licensed Day Gare

= Children’s Mental Health and Family Well Baing
» Aboriginal Head Start

*  Youth Programs, including a high school

* Transitional Housjng

= Early Years Centre

* Social / Retreational Programs

= Summer Camp(s)

Native Child and Family Services of Toronto is Ontario’s only full service off-reserve child welfare
initiative under the direct control and management of the Native community. With a diversity of
programs and related funders, it has developed a culturally based service approach unique to

serving the needs of urbanized Native people.



Nog-Da-Win-Da-Min Family & Community
405 Gran Street, Sault Ste. Marie ON P6A 6K9
T. 705-345-3700 ext 210 F. 705-946-3717 .

Incarporated August 1, 1990
Head office located in Batchewan First Nation

Nog-da-win-da-min Family and Community Services is a Native Child Welfare Prevention service
agency that works in collaboration with the seven First Nations in ensuring that children, youth

and families receive culturally appropriate services.

Nog-da-win-da-min offers various services and programs to the children, youth and families who
are members of the First Nation communities. ’

" Our Mission

"To strengthen our families and communities for our children”

Servicing 7 First Nations located on the north shores of Lake Huron:

Garden River
Batchewana

Serpent River
Thessalon
Mississauga

Sagamok Anishnawbek
Whitefish Lake

Services currently being provided are as follows:

»  Family Support/Advocacy
* [n-Home Support
« Educational Group/Programs

s Foster Care

*  Community Events/Activities

545



Mnaasged Child and Family Services
Administration Office - 238D Oneida Road, Southwold, Ontario NOL 2G0
Tel: (519) 6562-1117 Eax: (519) 552-0635

Carrie Tonobandung, Executive Director

Sue Doxtator, Director of Programs

Alizabeth George, Executive Assistant
Melody Henty, Director of Programs Assistant

Vision .
As First Nations people the Creator has entrusted us with the sacred responsibility for protecting
all our children based on our customs, culture, values and beliefs.

Mnaasged Child and Family Services aspires to meet this responsibility and to enhance the social
harmony in our communities by implementing best practices and shared responsibility to support
and improve the quality of life for our families now and for the next generations.

Mnaasged Child & Family Services 7 First Nations:

* Chippewas of the Thames

*»  Aamjiwnaang

*  Caldwell

» Delaware Nation

*  Chippewas of Kettle & Stoney Point
*  Munsee-Delaware

* Oneida Nation of the Thames

Services currently being provided are as follows:

Prevention Service Work

Baby Layettes

Youth Activities

Referrals to local and surrounding agencies

Family Support

Family/Youth Counseling

Parenting Education, budgeting

Resource information

Community workshops

Liaison with Children's Aid Society / Community Services

Network with other First Nations .

Customary care agreements

Recruiting of foster parents

Promote healthy lifestyles

Food Bank assistance » :

To promote culturally appropriate programming for the Haudenosaunne, Ojibway and
" Lenni Lenape First Nation cultures

Children's Christmas Party

Toys for Tots Program

Emergency Court transportation
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF MARCIA BROWN
SWORN BEFORE ME, THIS | § DAY
OF MAY 2009

L. —

AC ISSIONER FOR TAKING AFFIDAVITS
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"LITICAL OFFICE: ADMINISTRATION OFFICE:
rt William First Nation L11 Peter Street, Suite 804
#4 Toronto, Ontario
M5V 2H1

Tel (416) 597-1266

Fax (416) 597-8365
1-877-517-6527

Website: www.chiefs-of-ontario.org

! e 101, 30 Anemkd Drive
‘ort William First Nation Office Complex
" under Bay, Ontario P7J [AS

7} 626-9339

1) 626-9404 Fax

CHIEFS OF ONTARIO

Special Chiefs Assembly
November 18-19-20, 2008

Toronto, Ontario

RESOLUTION 08/92
SUPPORT FOR  SIXTIES SCOOP . Page 1 ('),f 2
LITIGATION

WHEREAS the Nishnawbe Aski Nation (NAN) MOVED BY:

Chiefs Assembly agreed to assist and support
First Nations people and communities of NAN, Chief Arthur Moore

including Marcla Brown, aka Sally Mathias in Constance Lake First Nation
their efforts to proceed with litigation

regarding the horrendous events connected -

with the Sixties Scoop era; SECONDED BY:

WHEREAS the "adopting out" of First Natlons Chief David Babin
children Is a continuation of assimilation Wahgoshig First Nation
policies handed down by the provincial and

federal governments of Canada;
CONSENSUS

WHEREAS these government policies have
devastated First Nations familles, children and
culture: :

WHEREAS First Nations continue to be
ragically affected by the "adopting out" of
their children, as is evidenced by INAC
statistics from 1996, whereby 16,810 Treaty
status  children were adopted out to

predominantly non native familles across '
~anada, the United States, and Europe; @Q
: . ST

' WHEREAS the long term effects of the Sixtles Angus Toulouse,
Scoop continue to be felt-in every First Nation Ontario Reglonal Chief

ommunity across Canada as parents and
chlidren continue to deal with the devastating

offects of lost relatives;

Certified Copy of a Resolution adobted
on November 20, 2008.

3 Assoclation of froquals and Alllsd lndlana % Grand Council Treaty No. 3.8 Indepandent First Nations » Nishnawhe-Aski Nation 8 Union of Ontario (ndians &
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RESOLUTION 08/92

. WHEREAS the federal and provincial
Page 2 of 2

governments are responsible for the
intentional and systematic destruction of First
Nations families and communities through
assimilation polices and actions, such as the

60's scaop”;

THEREFORE BE IT RESOLVED that we, the

- Chiefs in Assembly, support those First
Nations people and communities, including
Marcia Brown, in their efforts to proceed with
litigation regarding the homendous events
connected with the Sixties Scoop.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN aad ROBERT-COMMANDA
Plaintiffs
-and -
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF GEORGE BOTT
(swornJ anuary'}\q 2016)

I, George Bott, of Marathon, in the Province of Ontario, MAKE OATH AND DO SAY
AS FOLLOWS:

1. [ am 72 years of age.
2. I am married to Joy Bott. She is 70 years of age.
3. We currently reside in Marathon, Ontario. We have been living at our current address in

Marathon for 37 years.

4. Joy and I have been married for 48 years. We have three children, namely, Richard,

David and Karen.

5. In 1975 we adopted Karen through the Children’s Aid Society (“CAS”) in Thunder Bay.
Karen was from a reserve in Ontario. At the time of Karen’s adoption, she was 5 years

old. Prior to the adoption we were Karen’s foster parents for approximately 1 month.

6. The CAS were responsible for completing Karen's adoption process.



10.

11.

12.

13.

During the adoption process neither Joy nor I were given any information or records from
the CAS, or the Canadian federal government, regarding Karen’s background, culture or
family. The only information we ever received regarding Karen's background was that

her biological mother was First Nations.

In fact, prior to the completion of the adoption, CAS attended our home several times to
investigate us and ensure that we were suitable adoptive parents. Despite the ongoing
communication we were never informed about Karen’s first nation’s community or any

of her traditions and practices.

Karen spent many years searching and trying to obtain more information about her family
and background. We experienced her call many government agencies and advertise her
search in the local newspaper. Karen even took the initiative to go through the Ottawa

archives. None of these efforts were successful.

We wanted to help Karen learn and appreciate her Indianness through connections with
her First Nations friends. It was challenging for us to teach her about her identity because
we knew little about her culture and practices. The Canadian government offered us no

assistance.

As Karen entered her adolescent years she began to struggle more with her identity.
Although we offered Karen unconditional love and support, she still felt lost and
frustrated. This caused her to run away from home at age the age of 15. She was unable
to cope and she turned to drugs and alcohol for relief. This was devastating to both Joy
and I. We spent the next 5 years trying to find Karen and get her back on track.

I believe many of Karen’s identity challenges could have been avoided if we knew more

about her Indian background so that she had a way to connect with her roots.

When Karen was 21 years of age, out of the blue, she was informed by the CAS that her
birth mother had passed away. She flew to Thunder Bay to attend the funeral. There she
met her biological siblings and extended family. It was only at that time that Karen
discovered that her brother was a status Indian and she, as well, could apply for her status

card.
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14.  Obtaining Karen’s status card was another challenging endeavour. It took Karen two
years, and many inquiries to the government. Even once she obtained her status, we were
not informed that she had financial entitlements such as health care, housing, educational
funding etc. She was an adult by this time so she should have been the one to be

informed.

15. Karen was in her late twenties when she discovered that she was entitled to such benefits.
It then became an obstacle for her to claim her benefits. For example, it took months for
Karen to receive any funding from the Seine River Band Education Fund and in the

interim period she incurred significant debt.

16. It is tragic that we were never once informed that Karen had these entitlements. The
additional resources would have been tremendous help, especially during her years of

strife.

17. I 'make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME

at the City of Toronto,

the Province of Ontario,

this Q{day of January 2016.

N N N N N

/‘/ S

A Commissioner for Taking Affidavits

TGO By
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and-ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF JASON SMITH
(sworn December 21, 2015)

1, Jason Smith of Sarnia, in the Province of Ontarto, MAKE OATH AND DO SAY AS
FOLLOWS:

1. Iam 50 years of age.
2. I currently reside in Sarnia, Ontario.
3. I was born on March 28, 1965.

1. I was apprehended by the Children’s Aid Society (“CAS™) from my reserve, Opgida,
when I was 26 days old.

2. Ispent the first 4 years of my life in foster care.

3. When I was 7 years old I was adopted by John and Marguerite Smith.
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11.

I lived with my adopted parents and my 5 adopted siblings in London, Ontario until I was

12 years of age.

While I was living with my adopted parents I was never informed about my Indian

background, family, culture, or identity.

I always wondered about my biological siblings and parents. Whenever I inquired about
my background my adopted parents had no information to give me other than that [ came
from the “Mauncy” First Nations reserve. I discovered, many years later, that even this

information was inaccurate. [ was actually from the Oneida reserve.

As an adolescent I became more desperate to understand who I was. I wanted to affirm
myself and discover my roots. I knew I was living in a home where I did not belong. My
skin colour was different and they called me “dirty Indian shit”. It was made clear, by the
members of the Smith family, that I did not belong.

When I asked my adopted mother why I looked different from the other kids she didn’t
give me any information about my native background, instead, simply she stated that I

was darker because “my mother was a hooker”.

I felt lost and in despair. My despair took the form of self mutilation, suicidal addiction,
and excessive drinking.

The violence and sexual abuse that ] was experiencing in my adopted home coupled with
my feelings of loneliness and isolation caused me to run away. I had no information
about my biological family or my First Nations community so I had nowhere to run to. |

ended up on the street.

After several months of living on the street, CAS found me and placed me in a group

home. I spent the next few months moving from group home to group home. I was unable
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13.

14.

15.

16.
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to cope with these transitions and as a result I ended up on youth detention centers. By

the time I was 16 years of age I was back on the street.

During this period I was in constant contact with the CAS. They were responsible for
placing me in the group homes and youth facilities. Not once during these years did a
CAS worker ever inform me about my Indian culture, identity or background. Nor was I
ever informed by the CAS, or previously by my adopted parents, that I had financial
entitlements as a result of my treaty rights.

When I turned 18, the government took no steps to provide me with any information or
documentation that would enable me to have access to my adoption records or the
adoption order, or any documentation that would enable me to exercise my benefits.
also had no legal papers that recognized me as Jason Smith. In fact, I only received my
adoption records in 2014 when I returned to my reserve and made many inquiries. It took
almost two years to get the only two documents I have, namely, my adoption order and

statement of birth.

Lonly discovered that I was entitled to benefits such as health care, housing and
education when I was in my late forty’s, after I had spent half my lifetime on the street
without food or shelter. If I had known that [ was entitled to housing, or that I had a
community that I could turn to, I would not have turned to drugs and alcohol for solace.

Most importantly, if I had known that my medical prescriptions were covered by
entitlements, [ would not have faced over three decades of mental digression which

landed me in many detention centers.

I am most disappointed that I was not informed about my entitlements because from a
young age I had dreamt of a becoming a fire fighter. When I was approximately 12 years
old it became clear to me that I would never be able to afford to go to school and become.
a fire fighter. At that point I stopped wasting time dreaming. [ wish I would have known
back then that I had a right to educational funding. It would have given me hope and a

reason to stay focused on my dream. I could have something of myself.
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17. 1 make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME

at the City of Toronto,

the Province of Ontario,

this 21st day ¢f December2015.

A Comm ioneY for Tak g Affidavits

Tu 9‘(&

ZQMUY\/@-JM
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN and-ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF JAMES MOSS
(sworn December 15, 2015)

I, James Moss, of the Huntsville, in the Province of Ontario, MAKE OATH AND DO

SAY AS FOLLOWS:

1.

Iam 7] years old.

I currently reside in Huntsville Ontario. I have been living here since 1984.

Prior to moving to Huntsville, I resided in Kenora, Ontario for approximately 20 years.

Over the years, when I lived in Kenora, my wife and I cared for 13 foster children. We
also adopted one child. All of these children were of Indian decent. They were all
similarly removed from First Nations reserves in Ontario. We knew little else about the
foster children’s backgrounds because the Children’s Aid Society (“CAS”) provided us

with no further information about their families or communities.

When we received a foster child we would usually get little advance notice. Often the

CAS would arrive at our home late in the evening. They would drop the foster child off
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11.
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with not much more than the clothes on their backs. You never knew what situation the
children came from. We would take the foster child in, feed them, house them, and care

for them until the CAS informed us that they would be taking the children back.

Neither the CAS, nor the Canadian federal government, ever provided us with any of the
foster children’s background information. [ had no contact with the foster children’s
family and I had no awareness of how to obtain this information. I knew nothing about

their communities, cultures, or traditions.

I had no intention to deprive any of my foster children of their Indianess but there was no
expectation of a foster parent to enable, facilitate or encourage, the foster child to retain
their Indian culture or identity. In fact, because of the lack of information that the CAS
provided us with, I believed that we were to assist the First Nations child to assimilate. I

did the best I could to treat them like white children.

I also never received information about any financial benefits that the foster children
were entitled to. The only financial support that I received from the government was the

per diem rate.

I find it confusing that the CAS never informed us about these financial entitlements,

especially in light of the fact that we were in constant communication with them.

We were not wealthy people and we could have used the financial assistance especially

when it came to things like eye glasses or cavity fillings we covered this ourselves.

In addition to the health care, housing, education etc. entitlements my adopted son was
also entitled to a settlement payout. We were not informed about any of these
entitlements. It was only when my son Steven was in his early thirties that he discovered
that the government paid all the First Nations people from his reserve, namely, the

Ratportdige Reserve, $30,000.00 as part of a land claim settlement.
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12. It is a real shame Steven never received these funds, that he was entitled to, because he
had special learning needs and required extra support which was unaffordable for us.
Perhaps, if Steven had received these funds, and the other financial entitlements, he could

have received the extra support he required and completed his schooling.

13. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME
at the City of Toronto,
the Province of Ontario,

this \(‘"‘dm (e 2015.

A Commigsiéﬂfler for Taking Affidavits

Sl Brauly

/qzﬁw gé)
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and-ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF MARK SEABROOK
(sworn December((; , 2015)

I, Mark Seabrook, of Manitoulin Island, in the Province of Ontario, MAKE OATH AND
DO SAY AS FOLLOWS:

1. I am 50 years of age.
2. I currently reside on Manitoulin Island.

3. I am employed by the Ojibwe Cultural Foundation. [ have dedicated my life, and career,
to teaching First Nations people about our sacred practices, art and culture. I want to
ensure that other First Nations people do not suffer from the same loss of identity as I did

growing up.

4, [ was born in 1965 on the First Nations reserve of Sagamok Anishnabek located in

Espanola, Ontario.



10.

11.

I was apprehended when I was only a few years old. I was taken from my biological
parents and placed into foster care. [ resided in several different foster homes until I was

adopted at the age of 7.

The first foster home that I resided in, and that I can remember, was located in Capreol,
Ontario. I lived there for approximately two years. [ began living there when I was 5

years old.

[ was verbally and physically abused by my foster parents in Capreol. [ was constantly

made to feel embarrassed of my Indianess. This was extremely traumatic for me.

[ was told nothing by my foster parents, or any other governmental agency, about my
Indian background, family culture, or identity. The only reference that my foster parents

made about my background was that “I came from savages.”

When I entered into my adolescent years, I became even more curious about my Indian
background. I often dreamt of meeting my biological siblings and parents. I felt
frustrated and angry because I did not know how to contact them. No one could provide
me with this information. I knew I was an Indian but I had no capacity to exercise my

identity, let alone exercise membership of an Indian family and community.

On the rare occasion, I recall the Children’s Aid Society (“CAS”) visiting my foster
home. When the CAS agent attended my foster home they never spoke to me about my
Indian culture, Indian status, Indian home, Indian parents, or Indian community. Nor did
they, or any other governmental agency, inform me about any benefits or treaty rights

that I was entitled to, such as health care, housing, education etc.

Even after [ was adopted, my adopted parents had no knowledge of my financial
entitlements. This is unfortunate as resources were scarce, in my foster homes and my

adopted homes, and any extra financial assistance would have been invaluable.
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12. The most unfortunate fact is that I only learnt that [ was entitled to education funding
once I had already completed the first part of my University degree and I had already
incurred a great deal of student debts. These debts could have been avoided.

13. After many years of searching, I was only able to connect with my biological family as
an adult. [ located 3 of my 5 biological siblings.

14. I learnt that my biological siblings had it far worse than me in their foster homes. They
experienced years of abuse and a complete loss of identity. To this day they still suffer
severely from the traumas they experienced as a result of their removals. For example
two of my siblings still suffer from addictions and one of my brothers committed suicide.

15.  Itistragic that as a result of the removal from our Indian homes, still today, so many of
us are lost and wondering souls.

16.  I'make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME

at the City of Toronto,

the Province of Ontario,

this Lt day of K< 2015.

Il ]

)

-

N N N N N

——)

A CommisSianer tor' Taking Affidavits

VG Gl



- 590

Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN gad ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF LUKE HUNTER
(sworn February 3, 2016)

I, Luke Hunter, of the city of Timmins, in the Province of Ontario, MAKE OATH

AND DO SAY AS FOLLOWS:

1.

I was born in 1963.

I am a status Indian.

[ am from the Weenusk First Nation reserve. My reserve is located in the NAN territory
on the coast of the Hudson Bay. I lived on this reserve throughout my childhood and

adolescence.

I have been a band member of the Weenusk First Nation reserve my entire life.

As a status Indian | am aware that [ am entitled to certain benefits such as health care,
housing, education etc. This information is common knowledge to First Nations people

living on reserves.



6.

10.

11.

From the time [ was a little boy [ remember my parents and community elders would talk
about the treaties. They would explain to me, and the other First Nations Children in our

community, how to interpret the treaties.

My community and elders also taught me about my First Nations culture, traditions, and

how to speak the Cree language.

From my community elders [ learnt that First Nations treaty rights include, but are not
limited to, entitlements such as: education (inclusive of grants for post secondary
programs), health care (including prescription and non-prescription drugs, medical
transportation, dental care etc.), treaty annuities, and reserve sites (formula being 1 sq
mile for family of five or in like proportion for larger or smaller families). The treaties
also gave us trapping rights (fishing and hunting anywhere in the treaty 9 territory) and

harvesting rights.

I have benefited from many of these entitlements. For example [ have collected my treaty
annuities annually. It was a tradition for my family to attend the treaty days that took
place on my reserve each summer. I remember a federal government agent would visit
our reserve to distribute annuities, and provide other services to the band members such
as assistance in building homes. Each family on my reserve, including my family,
received a home to live in. The federal government was also responsible for the

maintenance of this property. Many of my family members still live in this house today.

Other entitlements [ have benefited from include schooling. I attended elementary,
secondary and post-secondary schooling. I attended the Confederation College for Law
and Security and Lakehead University for political science and law. All of my schooling
was funded by the federal government. As a result | have been able to pursue a career in
academics and [ hold a prestigious research position whereby I eam over $70,000

annually (this amount is not taxed) plus pension and other benefits.

[ have also benefited from health and medical entitlement including vision, dental,

prescription drugs, medical transportation, hospital care etc.
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12. Throughout the years I have also exercised my right to hunt, fish, trap and harvest
without a license or restrictions from enforcement authorities. As a result of these rights I

have always been able to provide food for myself and my family.

13.T have also benefited from the tax exemptions on income earnings, point sale tax
‘exemption, gas tax exemption when purchased on reserved. This right comes from the

Indian Act.

14. T make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME
at the City of Toronto,
the Province of Ontario,

this 3" day o/‘%bmmy 2016.

e
=

N Nl N N N

A Comm1551 ner for Taking Affidavits
TS Sieu\ Brad e
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN and ROBERT-COMMANDA

Plaintiffs
-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF WILMER NADJIWON
(sworn December 14, 2015)

I, Wilmer Nadjiwon, of Wairton, in the Province of Ontario, MAKE OATH AND DO
SAY AS FOLLOWS: '

1. I'was a Chief of Chippewas Nawash in 1964 and for 14 years after.

2. While I was Chief I was aware of the fact that there was an Agreement between the
federal government of Canada and the province of Ontario. I was also aware that as a
result of this agreement the government was responsible for child protection of Indian

children on and off reserves.

3. Specifically, I recall that an agent from Children’s Aid Society (“CAS™), namely, Mrs.
James, who was the one responsible for removing and placing the Indian children from
our reserve into homes off the reserve. Mrs. James never once consulted me about the
removal of children on our reserve. In fact, during my time as Chief there was never any
consultation with me, or any other Chief that I knew, from any level of government,

concerning this Agreement, or how it was carried out.



- 594

4. What I observed back then, and for approximately the next 14 years or so, was the loss of

too many of our Indian children from our band and community.

5. The Indian children that were removed from our reserves were placed in the homes of

non-First Nations people.

6. These children, once removed, lost contact with their families and communities. As a
result they were never taught Indian traditions customs beliefs or language. It was a
travesty. They just disappeared. It seems as though the Canadian government did this

intentionally to assimilate and take “the savage out” of these Indian children.

7. As a result of this removal, the children not only lost their culture and Indian identity but
many of them lost financial their entitlements because they were not informed about their
rights. For example, during my time as Chief, I worked hard to secure housing benefits
for my band members. As a result of an agreement we made with the government, each
band member could apply to receive $40,000.00 in order to secure housing. The children
who were removed would have had no way of knowing about this entitlement and would

never have applied or benefited.

8. During my time as Chief I was never contacted by any government agent (federal or
provincial) who wanted to assist an Indian child re-connect with their family or learn
about their First Nations identity. If I had been contacted about this [ would have done
whatever I could to assist that child.

9. Iknow firsthand how traumatic the removal was for Indian children because both my
nephews were removed from our reserve when they were only 5 and 6 years. As a result I

had no contact with them.

10. It pains me to say, that my own family, are strangers to me because of this wrongful

removal
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11. My nephews, like many of the other thousands of Indian children, suffered from identity
theft.

12. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME

at the City of Toronto,

the Province of Ontario,

this 14 day of December 2015.

\

A Commigsioher for Taking Affidavits

Uk Dravthe

\,(.u,((/v\u,«d; 1(a Op Lagso~,
{

e N N N N




Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

MARCIA BROWN asd ROBERT-COMMANDA

Plaintiffs
-and -
THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF DR. CHRISTOPHER BRUCE
(sworn April Jle,2017)

I, DR. CHRISTOPHER BRUCE, of the City of Calgary, in the Province of Alberta,
MAKE OATH AND DO SAY AS FOLLOWS:

I. I am the founder and president of Economica Ltd. Attached as Exhibit “A” are the
Curriculum Vitae’s of myself and Kelly Rathje of Economica.

2. Ms. Rathje and I were requested to prepare reports with respect to the following issues:

(a) An estimate of the loss of income experienced by First Nations children whose
educational attainment may have been impaired because they did not learn of
educational subsidies that were available to them:;

(b)  An estimate of the loss of housing allowance experienced by First Nations
children, because they did not learn of the housing allowances that were available
to them while obtaining their post-secondary education;

(c) An estimate of the loss of health benefits experienced by First Nations children
since they were not informed of these benefits; and

(d) An estimate of the potential losses from not being taught how to hunt, fish, and
gather.
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3. Copies of the above noted reports are attached as Exhibits “B”, “C”, “D” and “E”
respectively.

4. Attached as Exhibit “F” are copies of Acknowledgements of Expert’s Duty of as executed by
myself and Kelly Rathje dated April 6, 2017.

5. I'make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME )
at the City of Calgary, ) / //’N
the Province of Alberta, )! \7/417
this 36 day of April 2017. ) 2~
) DR. CHRISTOPHER BRUCE

. <
Hetg, (0 (I pit

A Commissioher for Taking Affidavits

KEL.Y P WRIGHT
3ARR:STER & SOUICITOR
ANCTARY PUBL.C FOR
THZ PROVINCE OF ALBZR™A
My Cermissior exoiras at tha
ce23ure 2f Har Ma'esty taa Daer



THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF DR. CHRISTOPHER BRUCE
SWORN BEFORE ME THIS g DAY
OF APRIL 2017

#cz@ﬁmc?ﬁz‘*

A COMMISSIONER FOR TAKING AFFIDAVITS

weLLY P WRIGHT
SARRISTER & SOLICITOR
ANOTARY PUBLIC FOR
THIZ PROVINCE OF ALBERTA
iy mmission expires at the
~hagye o Her Maiesty the Queen
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PROFESSIONAL QUALIFICATIONS

CHRISTOPHER J. BrucCE, Pu.D.

EpucaTion:

B.A. (Honours, Economics)  University of Victoria, 1969
M.A. (Economics) Carleton University, Ottawa, 1970
Ph.D. (Labour Economics) ~ Cambridge University, Cambridge, England, 1976

EXPERIENCE:

(1] Professor, Department of Economics, University of Calgary, 1991-2015. (Previously Associate
Professor 1976-1990 and Assistant Professor 1973-1976). Teaching responsibilities include
microeconomic theory, labour economics, and economic analysis of law.

(2] Department Head, Department of Economics, University of Calgary, 2010-2011.

(3] President, Economica Ltd.: Economica Ltd. is an economic consulting firm specializing in
the provision of litigation support in personal injury and fatal accident cases. In his capadity
as president of Economica, Dr. Bruce has prepared, or supervised the preparation of, over
5,000 economic reports concerning loss of earnings capacity, costs of care, and loss of
dependency. He has also been accepted as an expert witness in over 80 actions before the
courts of British Columbia, Saskatchewan, and Alberta.

Honours:
(1] Vice-President, National Association of Forensic Ecoriomics, 2006-2009.
(2] Member: Board of Editors, Journal of Forensic Economics, 2001-present.

[3] Member: Board of Editors, Journal of Legal Economics, 2008-present.

(4] Visiting Erskine Fellow, University of Canterbury, Christchurch, New Zealand, February-
April, 2009.

Booxs AND MONGGRAPHS:
[1] Bruce, C.J., 1985, The Assessment of Personal Injury Damages, Butterworths.

(2] Pask, E. Diane, M. L. McCall, C.L. Brown, C.J. Bruce, C.A. Hass, D.P. Vallance, and J.P.
Senccal, 1989, How Much and Why? (Calgary: Canadian Research Unit for Law and the

Pamily).
3] Bruce, C.J., May 1990, The Economics of Employment and Earnings, Nelson Canada.

[4] Bruce, CJ. and J.R. Carby-Hall, August 1991, Rethinking Labour-Management Relations: The
Case for Arbitration, Routledge. '

(5] Bruce, C.]J., 1992, The Assessment of Personal Injury Damages, second edition, Butterworths.

[6] Frideres, ].S., and C.J. Bruce, eds., 1994, The Impact of An Aging Population On Society,
University of Calgary Press.

(7] Bruce, C.J., 1995, The Economics of Employment and Earnings, second edition, Nelson Canada.
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(8]

(9]
[10]
[x1]

(r2]

2
Bruce, CJ., R.D. Kneebone, and KJ. McKenzie, 1997, A& Government Reinvented: The
Restructuring of the Alberta Government, Oxford University Press. -

Bruce, C. ., 1999, The Assessment of Personal Injury Damages, third edition, Butterworths.
Bruce, C.]J., 2004, The Assessment of Personal Injury Damages, fourth edition, LexisNexis.

Bruce, CJ.,, KA. Rathje, LJ. Weir, 2011, The Assessment of Personal Injury Damages, fifth
edition, Butterworths.

Bruce, CJ., 2012 The Use of Collaborative Barguining in Agricultural Policy-Making, Agri-
Environmental Services Branch, Agriculture and Agri-Food Canada, Ottawa. Also available
as Working Paper 2012-04, Department of Economics, University of Calgary.

SELBCTBD JOURNAL ARTICLES AND CHAPTERS IN BOOKS:

[1]
(2]

El|

(4]

(5]
(6]

(7]

(8]

[s]

[10]
[11]

[12]

(13]

[14]

Bruce, C.J., 1975, “The Wage-Tax Spiral: Canada 1953-1970", Economic Journal.
Bruce, CJ., 1978, "The Effect of Young Children on Female Labour Force Participation
Rates”, Canadian Journal of Sociology.

Bruce, CJ. and ].D. Cheslak, 1978, “Sources of Inter-Occupational Wage Differentials in a
‘Competitive’ Labour Market”, 33(4) Relations Industrielles/ Labour Relations

Bruce, CJ., Spring 1979, “The Calculation of Foregone Lifetime Earnings: Three Decisions
of the Supreme Court of Canada”, Canadian Public Policy.

Bruce, CJ., Fall 1982, “The Compatibility of Arbitration and Bargaining”, Labour Relations.
Bruce, C. J.,, 1982, "An Economic Analysis of the Impossibility Doctrine”, Journal of Legal
Studies.

Bruce, CJ., December, 1982, “Introduction of Economic Factors into Litigation: Ontario's 2
1/2 Percent Solution”, Canadian Bar Review.

Bruce, CJ. and W.A. Kerr, July, 1983, “The Determination of Wages and Working
Conditions in the Agricultural Sector: Three Alternatives”, Canadian Journal of Agricultural
Economics,

Bruce, CJ., 1983, “Four Systems for Compensating Prospective Damages in Tort”, University
of Western Ontario Law Review.

Bruce, CJ., 1984, “The Calculation of an Infant's Lost Earnings”, Alberta Law Review.

Bruce, CJ., January 1984, “The Deterrent Effects of Automobile Insurance and Tort Law”,
Law & Policy.

Bruce, CJ., June, 1984, “An Effident Technique for Determining Compensation of Lost
Earnings”, Journal of Legal Studies.

Bruce, CJ., 1984, “Testing the Hypothesis of Common Law Efficiency: The Doctrine of
Informed Consent”, Research in Law and Economics.

Bruce, CJ. and E.A. Wilman, Winter 1984, “Tying and Passing-Off: The Confluence of Tort
and Anti-Trust”, Osgoode Hall Law Journal.
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(15]

(16]

[17]

(18]

(19]

[20]

[21]

[22]

[23]

[24]

(25]

(26]

[27]

(28]

[29]

(30]

(31]

(32]

3
Bruce, CJ. and W.A. Kerr, November, 1986, “A Proposed Arbitration Mechanism to Ensure

Free Trade in Livestock Products”, Canadian Joumnal of Agricultural Economics.

Bruce, CJ., June, 1987, “Measure of Damages for the Wrongful Death of a Child”, Canadian
Bar Review.

Bruce, CJ., 1988, “The Adjudication of Labor Disputes as a Private Good”, International
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Attention: Mr. Jeffery Wilson

Dear Sir:

RE: BRowN v CANADA

You have asked us to provide a method of determining the losses of income
experienced by First Nations children whose educational attainment may have been
impaired because they did not learn of educational subsidies that were available to
them.

Our understanding of the issues in this case are as follows:

e Between 1965 and 1984, large number of First Nations children were
removed from their homes on various Reserves in Ontario and placed with
families off-Reserve.

® Because these children retained their First Nations status, they were eligible
to receive government-funded educational subsidies.

¢ However, the children were not informed that these subsidies were available
to them.

® It is your position that, had these children been aware of the educational
subsidies, many of them would have taken advantage of those subsidies and
would, therefore, have achieved a higher level of education than they
received in the absence of that information.
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® Because individuals’ earnings generally increase with educational attainment,
the effect of withholding information about the available subsidies may have
reduced the lifetime earnings of the affected children.

Accordingly, you have asked us to estimate the effect on individuals’ earnings of
receiving a lower level of education than might otherwise have been available to
them. As there were large numbers of individuals involved, of various ages, removed
from their families at various times, we have responded to your request by
calculating the average lifetime incomes available to Canadians (male and female) at
seven educational levels. For any individual, you may use these data to calculate the
difference between the lifetime income of any two educational levels. For example,
if it is determined that an individual would have completed a trade certificate if he
or she had taken advantage of the educational subsidies available to First Nations
children, but instead only completed high school, that individual’s loss can be
calculated by taking the difference between the lifetime earnings of a trade school
graduate and a high school graduate.

In Section 1, below, we report the lifetime earnings of males and females
(separately) at each of seven educational levels. In Section 2, we calculate the loss of
lifetime earnings between each possible pair of educational attainments.

1 Average Income Paths

For the purposes of our calculations, we present income paths for average males and
females, with: non-high school; high school; college; trade; bachelor’s, master’s, and
PhD. While the individual is completing their education, we assume minimal
earnings.

To estimate the income streams, we rely on a special tabulation that was
prepared for us by Statistics Canada and derived from the 2011 National Household
Survey (a component of the 2011 Census). For the purposes of our calculations, we
assume that any positive (fringe benefits) and negative (disability, mortality, and non-
participation) contingencies are roughly offsetting. We assume retirement at age 62
for all of our calculations.

Normally, when calculating the commuted value of a stream of earnings, we
would add judgement interest to past values and would discount future values by the
real rate of interest. However, as we do not know the dates at which the individuals
in this group would have completed their educations (i.e. the dates at which their
income streams would have begun), it is not possible to make precise calculations of
the effect of judgment interest and real discount rates, respectively. Rather, for the
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purpose of this report, we calculate the undiscounted values of lifetime incomes. It
is our view that the figures we obtain in this way will not vary to a significant extent
from those that would have been obtained from a more precise calculation. Indeed,
given the uncertainties arising in this litigation, any more precise estimates would be
subject to the criticism of spurious accuracy.

Our income, growth, and contingency assumptions for each of seven
educational levels are outlined below.

1.1 AVERAGE NON-HIGH SCHOOL GRADUATE

We assume that the income path for a non-high school graduate starts at age 18. The
data we use to calculate the income stream are outlined in the table below.

Table 1: Average incomes for non-high school graduates: Canada

Earnings data for females Earnings data for males
Number Average  Average Average  Average
Age of income income | Numberof income income

category workers (20109) (2017 8) workers (2010 $) (2017 8)
15+ 711,360 § 20,098 § 22,552 1,122,165 $ 32,788 § 36,791

15-19 140,355 4,937 5,540 151,920 6,193 6,949
20-24 44,230 14,738 16,538 89,750 21,105 23,682
25-29 36,455 19,638 22,036 85,535 30,539 34,268
30-34 34,920 21,574 24,208 75,620 36,978 41,493
35-44 101,155 24,265 27,228 168,155 40,520 45,467
45 - 54 183,405 27,067 30,372 276,620 42,882 48,118
55 - 64 136,460 25,218 28,297 201,850 39,256 44,049

Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National

Household Survey.

Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was no diploma or degree.

* The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

* The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percent.
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We assume that the starting income for a non-high school graduate, at age 18, is
reasonably reflected by the 15-19 year age category or $5,540 using earnings data for
females, $6,949 using earnings data for males (both in 2017 dollars). Thereafter, to
estimate what the annual income would have been over his/her work-life, we
calculate wage growth rates (as a percentage) from the above data, assuming that the
average income figures shown represent the average for the midpoint of the
corresponding age group. For example, considering earnings data for females, we
assume that at her age 27, she would have earned the income of a 27-year-old
(shown by the 25-29 year age category), or $22,036 (in 2017 dollars); at her age 40 she
would have earned the income of a 40-year-old (shown by the 35-44 year age
category), or $27,2289 (in 2017 dollars); and so forth.

Our estimates of the income streams for average non-high school graduates are
presented in the table below.
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Table 2: Estimated income streams: Non-high school graduate

Eamings data for females Eamings data for males

Annual Annual Annual Annual

income income income income

Age (2017 %) Age (2017 8) Age (2017 §) Age (2017 $)
18 $ 5,540 40 $ 27,228 18 h) 6,949 40 § 45,467
19 7,282 41 27,527 19 9,442 41 45,726
20 9,572 42 27,829 20 12,828 42 45,986
21 12,581 43 28,135 21 17,430 43 46,247
22 16,538 44 28,444 22 23,682 44 46,510
23 17,515 45 28,757 23 25,498 45 46,774
24 18,550 46 29,073 24 27,454 46 47,040
25 19,646 47 29,392 25 29,560 47 47,307
26 20,806 48 29,715 26 31,827 48 47,576
27 22,036 49 30,042 27 34,268 49 47,846
28 22,454 50 30,372 28 35,604 50 48,118
29 22,880 51 30,158 29 36,993 51 47,695
30 23,315 52 29,945 30 38,436 52 47,275
31 23,757 53 29,734 31 39,935 53 46,859
32 24,208 54 29524 32 41,493 54 46,447
33 24,567 55 29,316 33 41970 55 46,039
34 24,930 56 29,109 34 42,453 56 45,634
35 25,299 57 28,904 35 42,941 57 45,232
36 25,674 58 28,700 36 43,435 58 44,834
37 26,054 59 28,498 37 43,934 59 44,440
38 26,439 60 28,297 38 44,440 60 44,049
39 26,831 61 28,297 39 44,951 61 44,049

Total earnings (females): $1,083,470

Total earnings (males): $1,732,672

1.2 AVBRAGB HIGH SCHOOL GRADUATE

We assume that the income path for a high school graduate starts at age 18. The data

we use to calculate the income streams are outlined in the table below:
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Table 3: Average incomes for high school graduates: Canada

Earnings data for females Eamings data for males
Average  Average Average  Average
Age  Numberof income income | Numberof income income
category  workers (20109) (2017 §) workers (2010 8) (2017 §)
15+ 1,964,230 $ 27,208 $§ 30,530 2,187,135 § 39,493 § 44,315
15-19 206,475 7,083 7,948 191,375 8,645 9,701
20-24 283,580 14,022 15,734 345,205 19,262 21,614
25-29 138,245 24,016 26,948 221,720 34,556 38,775
30-34 128,505 27,280 30,611 196,875 42,652 47,860
35-44 309,365 32,151 36,077 388,500 49,092 55,086
45-54 527,115 36,559 41,023 477,480 54,088 60,692
55-64 323,590 33,461 37,547 304,420 48,645 54,585
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was no a high school diploma or
equivalent.

* The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

* The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percent.

We assume that the starting income for a high school graduate, at age 18, is
reasonably reflected by the 15-19 year age category or $7,948 using earnings data for
females, $9,701 using earnings data for males (both in 2017 dollars). Thereafter, to
estimate what the annual income would have been over his/her work-life, we
calculate wage growth rates (as a percentage) from the above data, assuming that the
average income figures shown represent the average for the midpoint of the
corresponding age group. For example, considering earnings data for males, we
assume that at his age 27, he would have earned the income of a 27-year-old (shown
by the 25-29 year age category), or $38,775 (in 2017 dollars); at his age 40 he would
have earned the income of a 40-year-old (shown by the 35-44 year age category), or
$55,086 (in 2017 dollars); and so forth.

Our estimate of the income streams for average high school graduates are
presented in the table below.
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Table 4: Estimated income stream: High school graduate

Eamings data for females

Earnings data for males

Annual Annual Annual Annual

income income income income

_A_gt (2017 8) Age (2017 $) Age (2017 $) Age (2017 )
18 $ 7,948 40 $ 36,077 18 $ 9,701 40 $ 55,086
19 9,428 4] 36,543 19 11,852 41 55,623
20 11,183 42 37,016 20 14,480 42 56,164
21 13,265 43 37,494 21 17,691 43 56,711
22 15,734 44 37,979 22 21,614 44 57,264
23 17,522 45 38,470 23 24,294 45 57,821
24 19,513 46 38,968 24 27,306 46 58,384
25 21,730 47 39,472 25 30,692 47 58,953
26 24,199 48 39,982 26 34,498 48 59,527

27 26,948 49 40,499 27 38,775 49 60,107 )

28 27,644 50 41,023 28 40,443 50 60,692
29 28,358 51 40,661 29 42,181 51 60,052
30 29,090 52 40,303 30 43,995 52 59,418
31 29,841 53 39,947 31 45,887 53 58,791
32 30,611 54 39,595 32 47,860 54 58,171
33 31,246 55 39,246 33 48,709 55 57,557
34 31,894 56 38,900 34 49,572 56 56,950
35 32,556 57 38,557 35 50,451 57 56,349
36 33,232 58 38,217 36 51,346 58 55,755
37 33,921 59 37,881 37 52,257 59 55,167
38 34,625 60 37,547 38 53,183 60 54,585
39 35,343 61 37,547 39 54,126 61 54,585

Total earnings (females): $1,397,753

Total earnings (males): $2,074,624

1.3 AVERAGE TRADESPERSON

We assume that the income path for a tradesperson starts at age 18. The data we use
to calculate the income streams are outlined in the table below.
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Table 5: Average incomes for tradespeople: Canada

Earnings data for females Earnings data for males
Average  Average Average  Average
Age Numberof income income | Numberof income income
category  workers (2010 $) (2017 $) workers (2010 §) (2017 %)
15+ 624,495 § 27,719 § 31,103 1,324,395 § 49,161 § 55,164
15-19 8,095 9,091 10,201 14,170 12,696 14,246
20-24 45,070 18,152 20,368 93,050 29,434 33,028
25-29 57,470 23,505 26,375 128,080 42,796 48,021
30-34 62,405 24,746 27,767 136,440 48,727 54,677
35-44 143,240 28,999 32,540 277.735 52,981 59,450
45-54 187,955 31,627 35,489 381,030 56,231 63,097
55-64 102,985 29,675 33,298 239,865 50,840 57,048
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was a trade certificate or diploma.

* The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

* The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percenr.

We assume that the starting income for a tradesperson, at age 18, is reasonably
reflected by the 15-19 year age category or $10,201 using earnings data for females,
$14,246 using earnings data for males (both in 2017 dollars).

Thereafter, to estimate what the annual income would have been over his/her
work-life, we calculate wage growth rates (as a percentage) from the above data,
assuming that the average income figures shown represent the average for the
midpoint of the corresponding age group. For example, considering earnings data
for males, we assume that at his age 27, he would have earned the income of a 27-
year-old (shown by the 25-29 year age category), or $48,021 (in 2017 dollars); at his
age 40 he would have earned the income of a 40-year-old (shown by the 35-44 year
age category), or $59,450 (in 2017 dollars); and so forth.

It is our understanding that most apprenticeship programs require on-the-job
training, combined with in-class technical training, for three to four years.
Furthermore, apprentices usually earn approximately 60, 70, 80, and 90 percent of
journeyman wages during their apprenticeship years. These factors would result in
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apprenticeship incomes being less than an average journeyman just starting his/her
career. We assume that these factors are already incorporated in the 15-19 year age
category figures, and we do not make an additional adjustment to the census data.

Our estimate of the income stream for an average tradesman is presented in the
table below.

Table 6: Estimated income stream: Tradesperson

Earnings data for females Earnings data for males

Annual Annual Annual Annual

income income income income

Age  (20178) | Age  (20178) | Age  (20175) | Age  (20179)
18 $ 10,201 40 $ 32,540 18 $ 14,246 40 3 59,450
19 12,126 41 32,823 19 17,579 41 59,805
20 14,415 42 33,109 20 21,692 42 60,162
21 17,135 43 33,398 21 26,766 43 60,521
22 20,368 44 33,689 22 33,028 44 60,883
23 21,449 45 33,982 23 35,595 45 61,246
24 22,587 46 34,278 24 38,362 46 61,612
25 23,785 47 34,577 25 41,344 47 61,980
26 25,046 48 34,878 26 44,558 48 62,350
27 26,375 49 35,182 27 48,021 49 62,722
28 26,648 50 35,489 28 49,284 50 63,097
29 26,923 51 35,263 29 50,580 51 62,464
30 27,202 52 35,039 30 51,910 52 61,838
31 27,483 53 34,817 31 53,276 53 61,218
32 27,767 54 34,596 32 54,677 54 60,604
33 28,323 55 34,376 33 55,252 55 59,996
34 28,891 56 34,158 34 55,833 56 59,394
35 29,469 57 33,941 35 56,420 57 58,799
36 30,059 58 33,725 36 57,013 58 58,209
37 30,661 59 33,511 37 57,613 59 57,625
38 31,275 60 33,298 38 58,219 60 57,048
39 31,901 61 33,298 39 58,831 61 57,048
Total earnings (females): $1,290,057 Total earnings (males): $2,308,169
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1.4 AVERAGE COLLEGE GRADUATE

We assume that the income path for a college graduate starts at age 21. The data we
use to calculate the income streams are outlined in the table below.

Table 7: Average incomes for college graduates: Canada

Earings data for females Eamings data for males
Average  Average Average  Average
Age Number of  income income | Numberof income income
category  workers (20108) (2017 %) workers (20108) (2017 8)
15+ 954,770 § 34,819 § 39,070 743360 § 52,389 $§ 58,786
15-19 14,595 8,185 9,184 9,585 9,064 10,171
20-24 93,735 17,592 19,740 74,195 21,842 24,509
25-29 100,690 28,619 32,113 85,990 40,710 45,681
30 - 34 105,045 31,643 35,507 90,205 50,715 56,907
35-44 226,145 36,927 41,436 178,640 58,945 66,142
45-54 264,970 42,558 47,754 189,035 65,609 73,620
55-64 131,245 39,494 44,316 99,140 56,775 63,707
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was a college level diploma or certificate
with a program duration of one to two years.

» The above figures reflect income data for "all workers”, which reflect an average income for
individuals who worked fulltime, individuals who worked part-time, and individuals who were
unemployed during the census year.

« The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percent.

We assume that the starting income for a college graduate, at age 21, is
reasonably reflected by the 20-24 year age category or $19,740 using earnings data for
females, $24,509 using earnings data for males (both in 2017 dollars). Thereafter, to
estimate what the annual income would have been over his/her work-life, we
calculate wage growth rates (as a percentage) from the above data, assuming that the
average income figures shown represent the average for the midpoint of the
corresponding age group. For example, considering earnings data for females, we
assume that at her age 27, she would have earned the income of a 27-year-old
(shown by the 25-29 year age category), or $32,113 (in 2017 dollars); at her age 40 she



Economica Led.
Re: Brown v Canada

Page 11 0f 19

April 5, 2017

would have earned the income of a 40-year-old (shown by the 35-44 year age
category), or §41,436 (in 2017 dollars); and so forth.
Our estimate of the income streams for average college graduates are presented

in the table below.

Table 8: Estimated income stream: College graduate

Earings data for females Earnings data for males

Annual Annual Annual Annual

income income income income

Age  (20178) | Age  (20178) | Age  (2017%) | Age  (2017§)
18 $ - 40 $§ 41,436 18 $ - 40 $ 66,142
19 - 41 42,028 19 - 41 66,854
20 - 42 42,629 20 - 42 67,574
21 19,740 43 43,238 21 24,509 43 68,302
22 21,408 44 43,856 22 27,189 44 69,038
23 23,216 45 44,483 23 30,162 45 69,781
24 25,178 46 45,119 24 33,460 46 70,532
25 27,305 47 45,764 25 37,119 47 71,292
26 29,612 48 46,418 26 41,178 48 72,060
27 32,113 49 47,081 27 45,681 49 72,836
28 32,765 50 47,754 28 47,733 50 73,620
29 33,430 51 47,399 29 49,878 51 72,563
30 34,108 52 47,046 30 52,119 52 71,521
31 34,800 53 46,696 31 54,460 53 70,494
32 35,507 54 46,348 32 56,907 54 69,482
33 36,199 55 46,003 33 57,987 55 68,484
34 36,904 56 45,661 34 59,088 56 67,501
35 37,623 57 45,321 35 60,209 57 66,532
36 38,357 58 44,983 36 61,351 58 65,577
37 39,104 59 44,649 37 62,515 59 64,635
38 39,867 60 44,316 38 63,702 60 63,707
39 40,644 61 44,316 39 64,910 61 63,707

Total earnings (females): $1,610,424

Total earnings (males): $2,442,392
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1.5 AVERAGE UNIVERSITY GRADUATE

We assume that the income path for a university graduate with a bachelor’s degree
starts at age 23. The data we use to calculate the income streams are outlined in the

table below.

Table 9: Average incomes for university graduates (bachelor’s degree): Canada

Earnings data for females Eamnings data for males
Average  Average Average  Average
Age  Numberof income income | Numberof income income
category  workers (20108) (2017 §) workers (2010 %) (2017 $)
15+ 1,466,780 $ 49,087 § 55,081 1,266,755 § 74,722 § 83,846
15-19 690 10,508 11,791 465 11,285 12,663
20-24 127,925 18,751 21,040 76,410 20,970 23,530
25-29 239,375 37,677 42,277 168,780 44,526 49,963
30-34 219,840 45,631 51,203 167,015 62,802 70,470
35-44 399,130 54,971 61,683 342,100 81,794 91,781
45-54 312,010 62,934 70,618 296,940 97,002 108,846
55-64 149,555 55,951 62,783 178,555 88,300 99,081
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

» The above table is derived from Canadian data for females and males employed in all occupations
who reparted that their highest level of education obtained was a bachelor’s degree.

* The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

* The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percent.

We assume that the starting income for a university graduate with a bachelor’s
degree, at age 23, is reasonably reflected by the 20-24 year age category or $21,040
using earnings data for females, $23,530 using earnings data for males (both in 2017
dollars). Thereafter, to estimate what the annual income would have been over
his/her work-life, we calculate wage growth rates (as a percentage) from the above
data, assuming that the average income figures shown represent the average for the
midpoint of the corresponding age group. For example, considering earnings data
for females, we assume that at her age 27, she would have earned the income of a 27-
year-old (shown by the 25-29 year age category), or $42,277 (in 2017 dollars); at her

ON
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age 40 she would have earned the income of a 40-year-old (shown by the 35-44 year
age category), or $61,683 (in 2017 dollars); and so forth.

Our estimates of the income streams for average university graduates with a
bachelor’s degree are presented in the table below.

Table 10: Estimated income stream: University graduate (bachelor’s degree)

Earnings data for females Earnings data for males

Annual Annual Annual Annual

income income income income

Age  (20178) | Age (201785) | Age  (20178) | Age  (2017§)
18 $ - 40 § 61,683 18 $ - 40 $ 91,781
19 - 41 62,523 19 - 41 93,360
20 - 42 63,375 20 - 42 94,965
21 - 43 64,238 21 - 43 96,599
22 - 44 65,113 22 - 44 98,260
23 21,040 45 66,000 23 23,530 45 99,950
24 25,051 46 66,898 24 28,404 46 101,669
25 29,825 47 67,810 25 34,288 47 103,418
26 35,510 48 68,733 26 41,390 48 105,196
27 42,277 49 69,669 27 49,963 49 107,006
28 43,928 50 70,618 28 53,520 50 108,846
29 45,644 51 69,793 29 57,331 51 107,828
30 47,426 52 68,977 30 61,413 52 106,819
31 49,278 53 68,170 31 65,786 53 105,820
32 51,203 54 67,373 32 70,470 54 104,830
33 52,408 55 66,585 33 72,836 55 103,849
34 53,643 56 65,807 34 75,282 56 102,877
35 54,906 57 65,037 35 77,810 57 101,915
36 56,199 58 64,277 36 80,423 58 100,962
37 57,522 59 63,525 37 83,123 59 100,017
38 58,877 60 62,783 38 85,914 60 99,081
39 60,264 61 62,783 39 88,799 i 61 99,081
Total earnings (females): $2,236,770 Total earnings (males): $ 3,284,411
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1.6 AVERAGE UNIVERSITY GRADUATE (MASTER'S DEGREE)

We assume that the income path for a university graduate with a master’s degree
starts at age 26. The data we use to calculate the income streams are outlined in the

table below.

Table 11: Average incomes for university graduates (master’s degree): Canada

Earnings data for females Eamings data for males
Average  Average Average  Average
Age Number of  income income | Numberof income income
category  workers (2010 8) (2017 $) workers (2010 8) (2017 $)
I5+ 390,380 § 59914 § 67,229 408,040 § 89,508 $ 100,437
15-19 - - - - - -
20-24 5,865 17,485 19,620 3,285 19,302 21,659
25-29 47,390 36,280 40,710 31,970 39,138 43,917
30-34 60,675 48,648 54,588 49,130 61,579 69,098
35-44 112,975 62,560 70,199 118,085 91,363 102,518
45 - 54 97,420 75,026 84,187 112,485 107,477 120,600
55-64 56,460 68,132 76,451 73,280 106,772 119,809
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was a master’s degree.

» The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

« The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21

percent.

We assume that the starting income for a university graduate with a master’s
degree, at age 26, is reasonably reflected by the 25-29 year age category or $40,710
using earnings data for females, $43,917 using earnings data for males (both in 2017
dollars). Thereafter, to estimate what the annual income would have been over
his/her work-life, we calculate wage growth rates (as a percentage) from the above
data, assuming that the average income figures shown represent the average for the
midpoint of the corresponding age group. For example, considering earnings data
for males, we assume that at his age 32, he would have earned the income of a 32-
year-old (shown by the 30-34 year age category), or $69,098 (in 2017 dollars); at his
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age 40 he would have earned the income of a 40-year-old (shown by the 35-44 year
age category), or $§102,518 (in 2017 dollars); and so forth.

Our estimate of the income streams for average university graduates with a
master’s degree are presented in the table below.

Table 12: Bstimated income stream: University graduate (master’s degree)

Eamings data for females Eamings data for males

Annual Annual Annual Annual

income income income income

Age (2017 %) Age (2017 ) Age (2017 %) Agc (2017 §)
18 - 40 § 70199 18 § -1 40 § 102518
19 - 41 71,486 19 - 41 104,197
20 - 42 72,797 20 - 42 105,904
21 - 43 74,132 21 - 43 107,638
22 - 44 75,491 22 - 44 109,401
23 - 45 76,875 23 - 45 111,192
24 - 46 78,285 | 24 -1 46 113,013
25 - 47 79,720 25 - 47 114,864
26 40,710 48 81,182 26 43,917 48 116,745
27 42,750 49 82,671 27 47,363 49 118,657
28 44,892 50 84,187 28 51,079 50 120,600
29 47,141 51 83,379 29 55,087 51 120,521
30 49,503 52 82,579 30 59,409 52 120,441
31 51,983 53 81,787 31 64,071 53 120,362
32 54,588 54 81,003 32 69,098 54 120,283
33 56,331 55 80,226 33 72,591 55 120,204
34 58,131 56 79,456 34 76,260 56 120,125
35 59,987 57 78,694 35 80,115 57 120,046
36 61,903 58 77,939 36 84,165 58 119,967
37 63,880 59 77,191 37 88,420 59 119,888
38 65,920 60 76,451 38 92,890 60 119,809
39 68,026 61 76,451 39 97,585 61 119,809
Total earnings (females): $2,487,924 Total earnings (males): $3,528,231
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1.7 AVERAGE UNIVERSITY GRADUATE (PHD)

We assume that the income path for a university graduate with a PhD starts at age
29. The data we use to calculate our income streams are outlined in the table below:

Table 13: Average incomes for university graduates (PhD): Canada

Earnings data for females Earnings data for males
Average  Average Average  Average
Age Numberof income income | Numberof income income
category  workers (2010 8) (2017 $) workers (2010 8) (2017 8)
15+ 53,535 § 74,382 $ 83,464 93,600 $§ 97,450 $ 109,349
15-19 - - - - - -
20-24 215 20,061 22,510 175 22,976 25,781
25-29 2,375 35,961 40,352 2,205 35,976 40,369
30-34 6,980 55,943 62,774 8,465 57,982 65,062
35-44 16,485 70,472 79,077 23,155 91,196 102,331
45 - 54 15,030 86,928 97,542 27,810 111,473 125,084
55-64 9,750 90,321 101,349 21,485 114,413 128,383
Source: Special tabulation prepared by Statistics Canada and derived from the 2011 National
Household Survey.
Notes:

* The above table is derived from Canadian data for females and males employed in all occupations
who reported that their highest level of education obtained was a PhD.

* The above figures reflect income data for “all workers”, which reflect an average income for
individuals who worked full-time, individuals who worked part-time, and individuals who were
unemployed during the census year.

* The reported income figures are in 2010 dollars. We have adjusted them to 2017 dollars by applying
2010-2016 Canadian wage inflation (for the industrial aggregate group), and we assume no
inflationary increase for 2016-2017. The overall adjustment from 2010 dollars to 2017 dollars is 12.21
percent.

We assume that the starting income for a university graduate with a PhD, at age
29, is reasonably reflected by the 25-29 year age category or $40,352 using earnings
data for females, $40,369 using earnings data for males (both in 2017 dollars).
Thereafter, to estimate what the annual income would have been over his/her work-
life, we calculate wage growth rates (as a percentage) from the above data, assuming
that the average income figures shown represent the average for the midpoint of the
corresponding age group. For example, considering earnings data for males, we
assume that at his age 32, he would have earned the income of a 32-year-old (shown
by the 30-34 year age category), or $65,062 (in 2017 dollars); at his age 40 he would
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have earned the income of a 40-year-old (shown by the 35-44 year age category), or
$102,331 (in 2017 dollars); and so forth.

Our estimates of the income streams for average university graduates with a
PhD are presented in the table below.

Table 14: Estimated income stream; University graduate (PhD)

Earnings data for females Earnings data for males

Annual Annual Annual Annual

income income income income

Age  (20178) | Age  (20178) | Age  (2017%) | Age  (20179)
18§ - 40 § 79077 18 $ -1 40§ 102,331
19 . 41 80,754| 19 -4 104,406
20 R 42 82,466 | 20 -1 42 106,524
21 - 43 84,215 | 21 -1oa3 108,684
22 . 44 86,001 | 22 -4 110,888
23 . 45 87,825 | 23 -1oas 113,137
24 . 46 89,688 | 24 -1 46 115,431
25 - 47 91,590 | 25 -4y 117,772
26 . 48 93,533 | 26 -1 48 120,161
27 - 49 95,516 | 27 -1 49 122,598
28 - 50 97,542 28 -1 50 125,084
29 40,352 51 97,916 | 29 40,369 ¢ 51 125,410
30 46,756 | 52 98,292 | 30 47,330F 52 125,737
31 54,176 1 53 98,669 | 31 55,492 53 126,065
32 62,7741 54 99,047 | 32 65,0621 54 126,393
33 64,612+ 55 99,427 | 33 68,8511 55 126,723
34 66,504] 56 99,809 | 34 72,8611 56 127,053
35 68,4511 57 100,192 35 77,105} 57 127,384
36 70,455 | 58 100,576 | 36 81,5951 58 127,716
37 72,5181 59 100,962 | 37 86,3481 59 128,049
38 74,6421 60 101,349 | 38 91,3771 60 128,383
39 76,827 | 61 101,349 | 39 96,6991 61 128,383

Total earnings (females): $2,763,860

Total earnings (males): $3,427,399
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2 Summary - Effect of Altering Educational Level

In the table below, we present the “total earnings” figures, for each education level,

as estimated above.

April 5, 2017

Table 15: Estimated total value of income streams, 2017 dollars

Using

Using

Assumed level of  earnings data earnings data

education achieved  for females for males
Non-high school $§ 1,083,470 $§ 1,732,672
High school 1,397,753 2,074,624
Tradesman 1,290,057 2,308,169
College 1,610,424 2,442,392
Bachelor's degree 2,236,770 3,284,411
Master's degree 2,487,924 3,528,231
PhD 2,763,860 3,427,399

The income figures shown above may be used to approximate the economic loss
to First Nations children who were not informed about the entitlement to post-
secondary education. For example, suppose it is found that a female would have
obtained a college level diploma, had she known about the entitlement, but instead
entered the work force with a high school diploma. The value of the income stream
of a female college graduate is $1,610,424, and the value of the income stream of a
female high school graduate is $1,397,753. Thus, the economic loss may be valued at

$212,671 (= $1,610,424 - §1,397,753).

In the table below, we present potential economic losses for each education level.
As indicated before, there have been no adjustments made for discounting or

probability of survival (mortality).
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Table 16: Estimated economic losses due to lesser level of education

Non-high Bachelor's  Master's
Level of education school  High school Tradesman  College degree degree PhD
Using earnings data for females
Non-high school n/a $ 314,283 $ 206,587 $ 526,954 $1,153,300 $1,404,454 $1,680,390
High school n/a n/a n/a 212,671 839,017 1,090,171 1,366,107
Tradesman n/a n/a n/a 320,367 946,713 1,197,867 1,473,803
College n/a n/a n/a n/a 626,346 877,500 1,153,436
Bachelor's degree n/a n/a n/a n/a n/a 251,154 527,090
Master's degree n/a n/a n/a n/a n/a n/a 275,936
PhD n/a n/a n/a n/a n/a n/a n/a
Using eamings data for males
Non-high school n/a § 341,952 § 575,497 § 709,720 $1,551,739 §1,795,559 31,694,727
High school n/a n/a 233,545 367,768 1,209,787 1,453,607 1,352,775
Tradesman n/a n/a n/a 134,223 976,242 1,220,062 1,119,230
College n/a n/a n/a n/a 842,019 1,085,839 985,007
Bachelor’s degree n/a n/a n/a n/a n/a 243,820 142,988
Master's degree n/a n/a n/a n/a n/a n/a n/a
PhD n/a n/a n/a n/a n/a n/a n/a

Note: We do not provide an estimate of the loss for the “PhD versus masters” degree, using earnings data for males.
This is because males with a master’s degree have a higher lifetime earnings stream than males with a PhD.

We trust that this is satisfactory and look forward to working with you again.

Yours truly,

L a—
Christopher J. Bruce, PhD

i
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WILSON CHRISTEN LLP
Barristers

137 Church Street

Toronto, Ontario M5B 1Y5

Attention: Mr. Jeffery Wilson

Dear Sir:

Re: BROWN v CANADA

You have asked us to provide an estimate of the potential loss of housing allowance
experienced by First Nations children because they did not learn of the housing
allowances that were available to them while obtaining their post-secondary

education.
Our understand.ixig of the issues in this case, and our assumptions, are as follows:

e Between 1965 and 1984, large number of First Nations children were
removed from their homes on various Reserves in Ontario and placed with
families off-Reserve.

o Because these children retained their First Nations status, they were eligible
to receive government-funded housing allowances while obtaining post-
secondary education.

¢ However, the children were not informed that these housing allowances
were available to them.

o It is your position that, had these children been aware of the housing
allowances, they would have taken advantage of them.

¢ You have informed us that the housing allowance was approximately $400
per month, or$4,800 per year.
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1650, 700-4" Avenue sw 1-B66-997 -0n12 Kelly A Rarhje, MA | Laara J. Weir, MA
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e We assume that the housing allowance would have been paid yearly for each
year the First Nations children would have been obtaining their post-
secondary educations. Specifically we provide estimates assuming one
through twelve years of post-secondary education (and therefore housing
allowances).

Based on the above, our estimate of the potential loss of housing allowance,
while obtaining a post-secondary education, is outlined in the table below.

Table 1: Loss of housing allowance while attending post-secondary school

Number ofyears Total
First Nations  number
children would of
have been months  Monthly Loss of
attendingpost- ineach  housing  housing
secondary school period allowance allowance

1year 12 § 40000 § 4,800
2 years 24 400.00 9,600
3 years 36 400.00 14,400
4 years 48 400.00 19,200
5 years 60 400.00 24,000
6 years 72 400.00 28,800
7 years 84 400.00 33,600
8 years 96 400.00 38,400
9 years 108 400.00 43,200
10 years 120 400.00 48,000
11 years 132 400.00 52,800

12 years 144 400.00 57,600

If it is found that the housing allowance would have been something different
than we have assumed, the loss of this allowance can be recalculated for any
potential annual amount, and for any assumed time period, as outlined in the
sections below.

Different monthly housing allowance »
If it is found that the monthly housing allowance would have been something
different than we have assumed (§400 per month), the loss of housing allowance can
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be recalculated by multiplying the assumed monthly housing allowance by the
number of months the individual would have been attending post-secondary school.

For example, suppose it is found that the housing allowance would have been
approximately $275 per month, $3,300 per year. The loss of housing allowance
would then range from $3,330 (= $275 x12 months of schooling) to $39,600 (= $275

X 144 months of schooling).

Attends post-secondary school for a different period of time
If it is found that the First Nations individual would have attended post-secondary
school for a different period of time than we have presented, the loss of housing
allowance can be recalculated by multiplying the assumed monthly housing
allowance by the number of months the individual would have been attending post-
secondary school.

For example, suppose it is found that the individual would have attended post-
secondary school for 2.5 years (30 months). Using the monthly housing allowance of
$400, the loss would be $12,000 (= $400 %30 months of schooling).

Both a different monthly housing allowance and different period of time

If it is found that both the monthly housing allowance and the time period attending
post-secondary school would have been something different than what we have
assumed, the loss of housing allowance can be recalculated by multiplying the
assumed monthly housing allowance by the number of months the individual would
have been attending post-secondary school. '

For example, suppose it is found that the housing allowance would have been
approximately $525 per month, and the individual would have been attending for
approximately three years and eight months (44 months total). The loss of housing
allowance for this example would be $23,100 (= $525 X44 months of schooling).

We trust that this is satisfactory and look forward to working with you again.

Yours truly,

L
Cbri‘stopﬁerj. Bruce, PhD
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Attention: Mr. Jeffery Wilson

Dear Sir:

Re: BRown v CaANADA

You have asked us to provide an estimate of the potential loss of health benefits
experienced by First Nations children because they did not learn of the non-insured
health benefits that were available to them as adults.

Our understanding of the issues in this case, and our assumptions, are as follows:

e Between 1965 and 1984, large numbers of First Nations children were
removed from their homes on various Reserves in Ontario and placed with
families off-Reserve.

e Because these children retained their First Nations status, they were eligible
to receive government-funded health benefits.

e However, the children were not informed that these health benefits were
available to them.

e Itis your position that, had these children been aware of the health benefits,
they would have taken advantage of them.

¢ We have reviewed a document entitled Non-Insured Health Benefits Program
First Nations and Inuit Health Branch Annual Report 2013/2014, prepared by
Health Canada. This document indicates that the average per capita
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expenditure in Ontario, for all health benefits was $984 per year. We assume
this reasonably reflects the annual dollar amount each First Nations child
would have benefited from, had they been told of their First Nations status.

Based on the above, our estimate of the potential loss of health benefits is
outlined in the table below. Since the earliest year that the First Nations children
were taken was 1965 (approximately 52 years ago), and the latest year was 1984
(appfoximately 33 years ago), we provide an estimate assuming the loss of the
benefit was incurred for a minimum of 33 years, and a maximum of 52 years.

Table 1: Loss of health benefits

Annual
Number of years average per
First Nations  capita health Loss of
children have lost  benefit health
the health benefit expenditure benefits

33 years $ 98400 § 32,472
34 years 984.00 33,456
35 years 984.00 34,440
36 years 984.00 35,424
37 years 984.00 36,408
38 years 984.00 37,392
39 years 984.00 38,376
40 years 984.00 39,360
41 years 984.00 40,344
42 years 984.00 41,328
43 years 984.00 42,312
44 years $84.00 43,296
45 years 984.00 44,280
46 years 984.00 45,264
47 years 984.00 46,248
48 years 984.00 47,232
49 years 984.00 48,216
50 years 984.00 49,200
51 years 984.00 50,184
52 years 984.00 51,168

1. Source: Page 23, Figure 3.8.
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If it is found that the health benefit would have been something other than what
we have assumed, the loss of this allowance can be recalculated for any potential
annual amount, and for any assumed time period, as outlined in the sections below.

Different health benefits amount
If it is found that the annual health benefit would have been something different
than we have assumed ($984 per year), the loss of health benefits can be recalculated
by multiplying the assumed annual health benefit amount by the number of years
the individual has lost the benefit.

For example, suppose it is found that the health benefit would have been
approximately $1,200 per year. The loss of health benefits would then range from
$39,600 (= $1,200 X 33 years) to $62,400 (= $1,200 X 52 years).

Loss of health benefits for a different time period
If it is found that the First Nations individual would have lost health benefits for a
different period of time than we have presented, the loss can be recalculated by
multiplying the assumed annual health benefit by the number of years the individual
would have received the benefit, had they been informed of their First Nations
status.

- For example, suppose it is found that the individual would have received health
benefits for approximately 35.5 years. Using the annual health benefit of $984, the
loss would be $34,932 (= $984 %35.5).

Both a different annual health benefit and different period of time

If it is found that both the annual health benefit and the length of the loss period
would have been something different than what we have assumed, the loss of health
benefits can be recalculated by multiplying the assumed annual health benefit
amount by the number of years the individual would have received the benefit, had
they been informed of their First Nations status.

For example, suppose it is found that the annual health benefit would have been
approximately $1,000 per year, and the individual would have received this benefit
for 40 years. The loss of health benefits for this example would be $40,000 (= $1,000
X40).

¥ * *

Yours )truly.

~

Christdp r]. Brace, PhD
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137 Church Street
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Attention: Mr. Jeffery Wilson

Dear Sir:

RE: BROWN v CANADA

You have asked us to provide an estimate of the potential loss experienced by First
Nations children because they were not taught how to hunt, fish, and gather (crops
and vegetables). V

Our understanding of the issues in this case, and our assumptions, are as follows:

e Between 1965 and 1984, large numbers of First Nations children were
removed from their homes on various Reserves in Ontario and placed with
families off-Reserve.

e Since they were removed from their homes, they did not receive the cultural
knowledge regarding hunting, fishing, and gathering, that is commonly
undertaken by the First Nations people for food and medicinal purposes.

e It is your position that, had these children been taught to hunt, fish, and
gather, they would have taken advantage of this knowledge and would have
been able to reduce their annual food expenditures by obtaining food
through hunting, fishing, and gathering.

Based on the above, we present an estimate of the potential loss due to
additional food expenditures experienced by the First Nations children.
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1660, 700—-4" Avenue sw +-866-997.90:2 Kel'y A Rarhje, MA | Laurd J. Weir, MA
Calgary. a8 | fax: (403} 2625458
T2p 3j4 | www.economica.ca
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.Re: Brown v Canada

1 Food Expenditures in Ontario

In the table below, we present a summary of the average household food
expenditures in Ontario.

Table 1: Average household food expenditure: Ontario

Annual
expenditure
Food expenditures (2014 8)
Bakery products $ 562.00
Cereal grains and products 332.00
Pruit, fruit preparations, nuts 738.00
Vegetables and vegetable preparations 718.00
Dairy products and eggs 776.00
Meat ) 1,200.00
Fish and seafood 215.00
Non-alcholic beverages, other food products 1,237.00
Food from restaurants 2324
TOTAL FOOD EXPENDITURES: $ 8,102.00
TOTAL (MBEAT, FISH/ SEAFOOD, VBGETABLES): $ 2,133.00

Source: Statistics Canada CANSIM Table 203-0028 and catalogue no. 62F0026M.

To quantify the children'’s losses, as a result of not being taught to hunt, fish, and
gather, we rely on the annual food expenditures for “meat”, “fish and seafood”, and
“vegetables and vegetable preparations”, which as shown above is approximately
$2,133 per year. We assume that had the children been taught how to hunt, fish, and
gather, they would have been able to perform these tasks and supply at least some
portion of their own food and vegetables, and not have needed to incur costs by
buying these items at a store. In section 2, we provide estimates of the losses
assuming that hunting, fishing, and gathering would have supplemented
approximately 25, 50, 75, or 100 percent of these costs.
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2 Loss Due to Lack of Knowledge of Hunting, Fishing, and
Gathering

It is our understanding that the earliest year that the First Nations children were take
was 1965 (approximately 52 years ago), and the latest year was 1984 (approximately
33 years ago). For the purposes of our calculations, we assume that the loss to the
children did not begin until they were approximately sixteen years old. Thus, the
earliest year that we assume the earliest the loss would have started is 1981
(approximately 36 years ago), and the latest the loss would have started is 2000
approximately 17 years ago). We further assume that the expenditure (loss) was
$2,133 (= $1,200 + $215 + $718) per year.

For the purposes of our assessment, we estimate the loss assuming that the
benefit of hunting, fishing, and gathering would have completely supplemented the
expenditures on “meat, fish and seafood, and vegetables”. This estimate may then be
adjusted to reflect any assumption regarding the extent (as a percentage) the
hunting, fishing, and gathering would have offset food expenditures on these items.
If, for example, it is found that hunting, fishing, and gathering would have
- supplemented the expenditures by 75 percent, the loss due to the lack of knowledge
can be valued at 75 percent of the estimate we provide.

Based on the above, our estimate of the potential loss of hunting, fishing, and
gathering is outlined in Table 2 below. We also provide examples of the potential
losses, for various percentages of supplementing the food expenditures.
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Table 2: Loss of hunting, fishing, gathering

Number of years
First Nations Loss of hunting, fishing, gathering assuming a:
children have lost ~ Annual 100 75 60 50 40 25
the hunting, average percent  percent percent percent percent percent
fishing, gathering expenditure  loss loss loss loss loss loss
17 years $ 2,133 § 36261 $27,196 $21,757 §18,131 §14,504 § 9,065
18 years 2,133 38,394 28,796 23,036 19,197 15,358 9,599
19 years *2,133 40,527 30,395 24,316 20,264 16,211 10,132
20 years 2,133 42,660 31,995 25,596 21,330 17,064 10,665
21 years 2,133 44,793 33,595 26,876 22,397 17,917 11,198
22 years . 2,133 46,926 35,195 28,156 23,463 18,770 11,732
23 years 2,133 49,059 36,794 29,435 24,530 19,624 12,265
24 years 2,133 51,192 38,394 30,715 25,596 20,477 12,798
25 years 2,133 53,325 39,994 31,995 26,663 21,330 13,331
26 years 2,133 55,458 41,594 33,275 27,729 22,183 13,865
27 years 2,133 57,591 43,193 34,555 28,796 23,036 14,398
28 years 2,133 59,724 44,793 35,834 29,862 23,890 14,931
29 years 2,133 61,857 46,393 37,114 30,929 24,743 15,464
30 years 2,133 63,990 47,993 38,394 31,995 25,596 15,998
31 years 2,133 66,123 49,592 39,674 33,062 26,449 16,531
32 years 2,133 68,256 51,192 40,954 34,128 27,302 17,064
33 years 2,133 70,389 52,792 42,233 35,195 28,156 17,597
34 years 2,133 72,522 54,392 43,513 36,261 29,009 18,131
35 years 2,133 74,655 55,991 44,793 37,328 29,862 18,664
36 years 2,133 76,788 57,591 46,073 38,394 30,715 19,197

If it is found that the hunting, fishing, and gathering would have supplemented a
different percentage than what we have assumed, the “100 percent loss” figure may
be used to recalculate the loss. For example, suppose it is found that approximately
80 percent of the expenditure would have been supplemented, had the children
learned how to hunt, fish, and gather. The loss would then range from $29,009
(= $36,261 X 0.80) to $61,430 (= §76,788 X 0.80).

If it is found that the value of the hunting, fishing, and gathering would have
been something other than what we have assumed, the loss can be recalculated for
any potential annual amount, for any assumed time period, as outlined in the
sections below.
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Different value of the hunting, fishing, and gathering amount

If it is found that the annual benefit from hunting, fishing, and gathering would have
been something different than we have assumed ($2,133 per year), the loss can be
recalculated by multiplying the assumed annual amount by the number of years the
individual has lost the benefit.

For example, suppose it is found that the individual would have saved
approximately $1,750 per year, by hunting, fishing, and gathering to supplement
their food expenditures. The loss would then range from $29,750 (= $1,750 X 17
years) to $63,000 (= $1,750 X 36 years).

Loss of for a different time period ‘

If it is found that the First Nations individual would have incurred this loss for a
different period of time than we have presented, the loss can be recalculated by
multiplying the assumed annual expenditure (loss) by the number of years the
individual would have received the benefit, had they been taught how to hunt, fish,
and gather.

For example, suppose it is found that the individual would have been able to
supplement their food expenditures for 45 years. Using the annual expenditure
amount of $2,133, the loss would be §95,985 (= $2,133 X 45).

Both a different annual value and different period of time »
If it is found that both the annual benefit from hunting, fishing, and gathering, and
the length of the loss period would have been something different than what we
have assumed, the loss can be recalculated by multiplying the assumed annual value
by the number of years the individual would have benefited from the reduced food
expenditures, had they been taught how to hunt, fish, and gather.

For example, suppose it is found that the annual value would have been
approximately $1,500 per year, and the individual would have received this benefit
for 50 years. The loss of for this example would be $75,000 (= $1,500 X 50).

* * *

We trust that this is satisfactory and look forward to working with you again.

Yours truly,

Chﬁstovédi--fm, PhD ' Ke m
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KELLY P WRIGHT
3ARR'STER & SOL:ICITCR
- ANOTARY PUBLC FCR
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Court File No. CV-09-372025-CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN aad-ROBERT-COMMANDA

Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA
Defendant
ACKNOWLEDGMENT OF EXPERT'S DUTY

1. My name is Dr. Christopher Bruce. I live in the City of Calgary, Province of Alberta.
2. 1 have been engaged by or on behalf of the Plaintiff, Marcia Brown, to provide evidence in
relation to the above-noted court proceeding.
3. I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:

(@)  to provide opinion evidence that is fair, objective and non-partisan;

(b)  to provide opinion evidence that is related only to matters that are within my area of
expertise; and

(c)  toprovide such additional assistance as the court may reasonably require, to determine a
matter in issue.

4, I acknowledge that the duty referred to above prevails over any obligation which I may owe to
any party by whom or on whose behalf I am engaged.

. T
Date: /)f\*’-" L2017 ¢ %/u-«
Signfrure
NOTE: This form must be attached to any report signed by the expert and provided for the

purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-372025-CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN-2ad-ROBERT-COMMANDA

Plaintiffs
-and -
THE ATTORNEY GENERAL OF CANADA
Defendant
ACKNOWLEDGMENT OF EXPERT'S DUTY

1. My name is Kelly Rathje. I live in the City of Calgary, Province of Alberta.
2. I have been engaged by or on behalf of the Plaintiff, Marcia Brown, to provide evidence in
relation to the above-noted court proceeding.
3. I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:

(@)  to provide opinion evidence that is fair, objective and non-partisan;

(b)  to provide opinion evidence that is related only to matters that are within my area of
expertise; and

(© to provide such additional assistance as the court may reasonably require, to determine a
matter in issue.

4. I acknowledge that the duty referred to above prevails over any obligation which I may owe to
any party by whom or on whose behalf I am engaged.

Date: W é , 2017

NOTE: This form must be attached to any report signed by the expert and provided for the
purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.

Signature

640



Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN: '
MARCIA BROWN and ROBERT COMMANDA
' ‘ Plaintiffs
-and —
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF VERNON HARPER
(sworn May 15, 2009 )

I, VERNON HARPER, of the City of Toronto, Province of Ontario, Urban Elder, MAKE
OATH AND DO SAY AS FOLLOWS:

L I am shown on my birth récords as born on June 17, 1936. My own inquiry suggests I

was born in 1934.

2 [ was born in Regent Park in Toronto. I am a member of the Cree First Nation of

Saskatchewan.

3. I am employed at CAMH (Center for Addiction and Mental Health) “Aboriginal Services
Program” in Toronto as an “Urban Elder”. By that label, I understand my expertise to be that of
my knowledge and experience of First Nation customs, traditions, and sﬁirituality, which is
relied upon and applied by therapists or counsellors in providing individual recovery healing

circles and rehabilitative assistance to aboriginal patients in crisis.

641



4. I have worked at CAMH in this capacity since 2003. Before that [ worked for 11 years
for Aboriginal Legal Services, and 10 years for Corrections Canada, doing much the same work

as I do now, recognized as an elder.

5. [ am proud to say that I also am a decorated war veteran having served in the United

States Army 82" Airborne Military Police beginning at the age of 17 years.
6. [have received various awards recognizing my work as an elder.

7. An elder in our First Nations community is one who is to be respected for knowledge of
the oral traditions that make up the core of being an Indian. Our unique way of life, as it was
when the European first arrived, and as largely continued since then, is passed on orally from one

generation to the next.

8. This is true of all Canadian First Nations of which I have knowledge.

9. Thus, an clder is someone, like myself, who has made a life-long commitmeqt to the

pursuit of the knowledge of this oral tradition.

10. I am very pleased and very proud of the fact that this knowledge is now recognized,
respected and applied in recovery programs for urban Indians at CAMH in Toronto.

I1. - Common to all Canadian First Nation tribes with, of course, some variations, is our
unique ways and traditions of family life and the rearing of our children. Amongst other things,

and as an example, we, traditionally, have no concept of adoption or wardship, as all children are

everyone’s responsibility.

12.  Thus, the practice of removing a child from his place of birth and of his traditions, culture
and spirituality for the purpose of helping the child is one entirely foreign to us and one brought
into our communities by mainstream non-Indian society and laws. The notion that a child
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belongs to one family, the exclusive property or domain of that family is foreign to our people

where the oral tradition is a communal expression of collective responsibility for children.

13, Much of my therapeutic work that I do in working with Indians or working with

therapists who are treating Indians is where there has been a breakdown in their connection with

the non-Indian authorities or guardians that have raised them.

14, The breakdown is more than just with the persons who directly raised them; it emergeé as

a trauma of sorts of trying to re-claim one’s identity and the culture, traditions and spirituality

that makes up that identity.

15.  Mr. Jeffery Wilson, with whom I have met, when first interviewing me, asked me about
treaties and wondered why he had not been able, in his work, to find a treaty that secured for

aboriginals this way of family and child-rearing, like those that attempt to preserve the Indian’s

hunting, or fishing or land rights:

16.  This is a good question. [ do not know the answer. It was a very long time ago when my
great- great-ancestbrs entered into treaties with the Europeans who had arrived. Perhaps,
everyone assumed our way of family life and child rearing would continue and would be
respected provided we had our land, and our ways to thrive through our relationship with the
winged c;n%, the fish and the animals. But, [ do not know the answer, and I don’t know anyone

who does.

17. I do know that, without helping the Indian person who has experienced the trauma of a
lost identity to recover the culture, traditions and spirituality of his origins, that person remains
lost and ill-equipped to make a go of it in contemporary society. I do know there are many, many
Indian people right here in Ontario who are adults and suffered through what we know as the
“Sixties Scoop” where a mass and government organized program of identity genocide of our
people took place. I know this because [ witnessed it, and I have spent almost 50 years working

with my people in their recovery from what took place.
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18. I 'make this affidavit in good faith and for no improper purpose.

e Fanper

SWORN BEFORE ME at the )
)
; VERNON HARPER
i

City of Toronto, in the Province
of Ontario this 15 day
of May 2009.

A £OMMISSIONER, ETC.

TERESA BUTLER LIND, a Commissioner, etc.,
City of Toronto, for Wilson Christen LLP,
Barristers and Solicitors.

Expires December 12, 2009,




Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA

Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF KENNETH DENIS RICHARD
(sworn March 23, 2009 )

I, KENNETH DENIS RICHARD, of the City of Toronto, Province of Ontario, social worker
and Adjunct Professor, MAKE OATH AND SAY: ’

1. I am the Exe;:utive Director of the Native Child and Family Service of Toronto'. I have
worked in the field of child welfare or child protection services for Indian or native children for
36 years. I am also the author of the article entitled “On the Matter of Cross-Cultural Adoptions”
published as Chapter 9 to: I Brown, D. Fuchs, L. Lafrance, S. McKay & S. Thomas Prokop
(Eds.) “Putting a human face on child welfare: Voices from the Prairies” (Prairie Child Welfare

Consortium www.uregina.ca/spr/prairiechild/index.html/  Centre of Excellence for Child

Welfare www.cecw-cepb.ca. As a result, I have knowledge of the matters to which I depose. My

statement of qualifications is copied at Exhibit “A”.

! Native Child and Family Services of Toronto is a mandated Part X Child and Family Services Act, R.S.0. 1990, c.
C-11 child and family service authority with full child welfare/protection services to native and Indian children in
Toronto.



2. Known to child welfare practitioners and to the Indian or native communities throughout
Ontario is the term “Sixties’ Scoop”. This is a term that refers to the remarkably large number of
Indian or native children that local child welfare authorities removed from their families,
extended families and communities in the period of time referred to herein, and then placed them

in an environment where they lost contact with their identity as Indian or native persons.

3. In our work at Native Child and Family Service of Toronto, I know. first hand the
experiences of the surviving children of the “Sixties Scoop”. Typically, we met them (and we are

still meeting them) anywhere from their adolescent years to adulthood and we work with them in

counselling or therapy. We are providing necessary counselling or therapy because, when they

found themselves confronting the fact of their Indian or native culture, they then experienced
quite an alarming degree of frustration and anger with feelings of distance or non-belonging from
both their indigenous family and their adoptive or permanent placement non-Indian or non-native

family, and entered into a crisis over their identity.

4. In my experience, it does not matter how “attached” or “bonded” were the children to
their non-native and non-Indian homes, or even how benign an environment ‘it may have been
provided that wherever they were placed, they lost touch or connection with their particular
indigenous Indian or native culture, customs, traditions, language and spirituality. This is a
common effect of the “Sixties Scoop”. It presents problems independent of whatever particular
level of care and comfort, or lack of care and comfort the Indian or native person experienced as

a child.

5. The re-claiming of their identity as an Indian or native person becomes fundamental to
our therapeutic work with these survivors and their capacity to achieve a sufficient sense of self-
esteem in order to cope within society and make a constructive contribution to the community
and live a good and non-combative life, in the sense of coming to terms with themselves and

others whom they trusted.

6. The process of re-claiming of identity takes much therapeutic or counselling work with

the help of a trained and culturally sensitive therapist and over a period of time.
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7. The Indian and native communities are well aware of the fact and nature of the “Sixties
Scoop”. Bands, Chiefs and agencies similar to Native Child and Family Services of Toronto
throughout Ontario have identified the problem. With the help of the Chiefs, we have also begun
the process of identifying the number involved. In this respect, I am not referring to children who
were placed in residential schools where different forms of abuse may have occurred. I am
referring to Indian or native children in Ontario who ended up in permanent non-native or non-
Indian foster homes or adoptive homes by reason of events in the late 50’s culminating with the
Canada-Ontario Welfare Services Agreement of 1965, and continuing until 1985. The
calculation of the number involved is not especially complicated because there ought to be data
available through DIAND, and can probably also be provided through the work of the Band

social services throughout Ontario.

8. Furthermore, by disseminating the fact of the Brown and Commanda v. Canada case to
Indian or native child and family services resources throughout Ontario, a listing of which is
attached as Exhibit “B”, and with the additional help of the administrative assistance of the
Chiefs of the Indian Bands in Ontario, I am confident that those persons affected as children will

know of the law suit and come forward to be identified as members of the Class of persons.

9. The “Sixties Scoop” refers to a time in our history where the effect of child welfare
programs, practices or policies was the loss of our children through what appeared to be an
a&empt to assimilate our children into mainstream culture, and for many of us constituted a
betrayal of the uniqueness of aboriginals in Canadian society and Canada’s recognition of that
status. What I witnessed in my work was done without consultation with the Bands. Thus, I
endorse the claims of Marcia Brown and Robert Commanda and observe that they are quite

representative of the experience of thousands of Indian or native children in Ontario.

10.  The Child and Family Services Act, 1984 was amending legislation that provided for a
massive overhaul of child welfare law in Ontario as it related to the status of the Indian or native
family, extended family and community. As I experienced and as I witnessed, it was primarily

the work of those in the child welfare and children’s rights fields that helped to stem the
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problems created by Canada and the Agreement. Those working in the fields saw the recurrent
problems of working with children said to be “clinically attached” or “bonded” (the often cited
rationale for permanent placement and severance from the child’s indigenous family), but who,
nonetheless, were experiencing severe dysfunction. The dysfunction emerged when their
indigenous identity became clear to them, as it must, and they were wholly ill-equipped to

understand, appreciate, connect, or identify with their Indian or native selves, and thus the

identity crisis.

11. I make this affidavit in good faith and for no improper purpoSe.

SWORN BEFORE ME at the

City of Toropton the Province » : .

of Ontario, day /_3' S - :Q_:‘
of March/2009., o)

)
)
)
) KENNETH DENIS RICHARD
)
)
)

A COMMISSIONER, ETC.
% lw i
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF ETH DENIS RICHARD
SWORN BEE ME, THIS 23*° DAY

F Mf\RCH 2009

A COMMISSIONER FOR TAKING AFFIDAVITS

_yﬁ} Lol\an
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KENNETH DENIS RICHARD

EDUCATION

‘= Master of Social Work, University of Manitoba, 1978
= Bachelor of Social Work (Honours), University of Manitoba, 1973

PROFESSIONAL EMPLOYMENT

Native Child and Family
Services of Toronto

30 College Street

Torento, Ontario M5G 1K2

The Municipality of Metro Toronto
Community Services Department
Policy and Planning Division

55 John Street, 9" Floor

Toronto, Ontario

Children’s Aid Society of
Metropolitan Toronto

33 Charles Street East
Toronto, Ontario

Children’s Aid Society of Winnipeg
114 Garry Street
Winnipeg, Manitoba

The Knowles Centre
2005 Henderson Highway
Winnipeg, Manitoba

Probation Services

“Compass Program”
172 Doncaster Street
Winnipeg, Manitoba

Executive Director

April 1988 - Present

Chief Executive Officer of Canada’s First off
Reserve Native Child Welfare Authority.

Community Development Officer

April 1987 - April 1988

Social Planning, locality development, issue organizing
Liaison to community on policy, management,
funding, and service development.

Community Development Staff

September 1981 - September 1987

Duties similar to above with focus on child welfare
related community based service development.

Family Service Worker
1979 - 1981
Child protection/Abuse investigations.

Intake Worker/Emergency After Hours
1977 - 1978 (Part-time)
Child protection/Abuse investigations.

Team Leader/Social Worker

1975 - 1976

Residential treatment, staff supervision, case management
focused on behavioural/developmental issues with
Aboriginal youth.

Life Skills Instructor
1972 (Summer)
Life skill training to Aboriginal young offenders.



Kenneth Denis Richard

ACADEMIC APPOINTMENTS

University of Toronto
Faculty of Social Work
246 Bloor Street West
Toronto, Ontario M5S 1A1

Seneca College

Social Service Worker Program
1750 Finch Avenue East

North York, Ontario

York University
School of Social Work

Fort Garry Campus
Winnipeg, Manitoba

RELATED ACADEMIC

e Developed and marketed a training program on cross cultural literacy and competence for human
service professionals. Clients have included the Hincks, the Catholic Children’s Aid Society of
Toronto, J.D. Griffin Centre, York Family Services, Dellcrest Children’s Centre, Children’s Aid

Page 2 of [

Lecturer, MSW/PhD. Program
“Cross Cultural Social Work Practice”
January 1992 - Present

Instructor, Diploma Program
“Community Studies”

April 1987 - April 1989
“Selected Social Issues”
January 1990 - April 1990

Tutorial Leader, BSW Program
“Human Behaviour and the Social Environment”
September 1976 - May 1977

Society of Hamilton-Wentworth and others.

o  Trainer, “Inter-cultural Competence” Child Abuse Studies, Atkinson College, Continuing
Education Division, York University.

¢ Have provided numerous workshops and panel presentations on Native Child Welfare and

community development at professional forums across Canada, the USA and internationally.

e  Have appeared as an “expert” witness to Parliamentary committees, inquests, and have acted in

the same capacity for various initiatives of both the Federal and Provincial governments.

MEMBERSHIPS

e  Anti-Racism, Multi-Culturalism, and Native Issues Committee, Faculty of Social Work,

University of Toronto;

Director, Institute for the Prevention of Child Abuse (1995);

Aboriginal Child and Family Services Association of Ontario (Founding President);

Toronto Aboriginal Social Services Association (Past Chairperson);

International Society for the Prevention of Child Abuse and Neglect (Chicago)

Director, Defence of Children International (Geneva);

Community Reference Group on Ethno-racial Access to Metropolitan Toronto Services (1996);
Toronto Task Force on Access and Equity;

National Advisory Group, Canadian Institute of Child Health;

Opportunity Planning Provincial Task Group (Chair, 1993);

Director, Toronto Child Abuse Centre (2001)
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Kenneth Denis Richard Page 3 oft.

*  Director, First Nations Child Caring Society (Ottawa)

PUBLICATIONS

*  “Holism in Social Work: The Differential Impact of Professional Orientation on Practice
Methodologies”, M.S.W. Thesis, 1978.

e “Native Culture and the Child and Family Services Act”, O.A.P.S.W. Journal, 1989.

e “Native Family Well-Being in Urban Settings: A Culture Based Service Model”, Native Child
and Family Services of Toronto, 1990 (collective authorship).

e “Sexual Abuse on Toronto’s Native Community” Q.A.C.A.S. Journal, Summer, 1991,

*  Book Review; “Without Reserve: Stories from Urban Natives”, Lydia Shorten, NuWest Press,
Edmonton, 1992 in O.A.P.S.W. Journal, 1993.

e “The Urbanization of Native Canada”, Perception, Canadian Council on Social Development,
Vol. 17, No.4,1994. Also in “Images: Canada Through Literature”, John Borovilos, Ginn
Canada, 1996.

e “ A Case Against Intercultural Adoption “ First Nations Child and Family Review, Vol.1, No.
1,2004

e  “Toronto Native Agency Makes Child Welfare History”” Journal of the Ontario Association of
Social Workers, Vol.31, No. 3

AWARDS

e  Chief of Police Community Service Award, 1995
Presented in recognition of work done to further police/community relations.

e Nominee, The Heart of Social Work Award, National Council on Social Work Education

(USA/Canada), 1996 and 1997

Nominated for work in furthering the education of Native students in the field of
Social Work

e  Salute to the City Award, Toronto Eaton Centre, 1997
Presented in recognition of contribution in making Toronto the best large North
American city (Fortune Magazine) in which to live.

e  Civic Award of Merit, 1997
This is the highest award bestowed by the City of Toronto and recognizes
contributions to improving the quality of life in Toronto.

e  Ruth Hindmarsh Atkinson Award, 1998
The largest of its kind in Canada, this award of $50,000 was granted to Native Child
and Family Services of Toronto in recognition of the “best practice” nature of the
prevention programs developed during my tenure as Executive Director.
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HIS 23%° DAY

A COMMISSIONERFOR TAKING AFFIDAVITS
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Mandated Native Societies

Dilico Ojibwe Child and Family Serrvices (Thunder Bay)

Native Child and Family Services of Toronto

Payukotayno James and Hudson Bay Family Services (Moosonee)
Weechi-Te-Win Family Services (Fort Frances)

Anishinaabe Abinooji Family Services (Kenora)

Agencies Developing toward Society Status

Kina Gbezhgomi Child and Family Services (Wikwemikong)
Kunuwamimano Child and Family Services (Timmins)
Nag-Da-Win-Da-Min Family and Community Services (Sault Saint Marie)
Six Nations of the Grand River (Brantford)

London District Chiefs.

Akwesasne Child and Family Services



Acknowledgement of Expert’s Duty
Form 53 — Courts of Justice Act

Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

ACKNOWLEDGMENT OF EXPERT’S DUTY

I. My name is KENN DENIS RICHARD. I live in the City of Toronto, in the
Province of Ontario.

2. 1 have been engaged by or on behalf of the Plaintiffs, Marcia Brown and
Robert Commanda, to provide evidence in relation to the above-noted court
proceeding.

3. I acknowledge that it is my duty to provide evidence in relation to this

proceeding as follows:

(@) to provide opinion evidence that is fair, objective and non-
partisan;

(b)  to provide opinion evidence that is related only to matters that are

within my area of expertise; and

() to provide such additional assistance as the court may reasonably

require, to determine a matter in issue.
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4. I acknowledge that the duty referred to above prevails over any obligation
which I may owe to any party by whom or on whose behalf I am engaged.

DATED: January 27 ,2010.

/’———\

\'ES)—_ < <

Signature

Note: This form must be attached to any report signed by the expert and provided for
the purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA
Defendant
AFFIDAVIT OF DR. H%Y ARMSTRONG
(sworn Mayo/s, 2009 )

I, HARVEY ARMSTRONG, M.D. F.R.C.P,, psychiatrist, of the City of Toronto, Province of
Ontario, MAKE OATH AND DO SAY AS FOLLOWS:

1. I have practised for more than 40 years. My abbreviated and outdated curriculum vitae is
attached as Exhibit “A”.
2. For twenty years, I directed a University of Toronto program that provided mental health

services to about 15,000 Cree and Ojibway people on thirty reserves in northern Ontario, and
with the late Drs. Care Brant and Jack Ward, founded the Native Mental Health Association of
Canada a vibrant organization that is now entirely native-run. I was also the chalrperson of the

Canadian Psychiatric Association Section on Native Mental Health for many years.

3. In Ontario, our First Nations people experienced intentional and inadvertent
cultural/identity genocide. I can elaborate on this based upon my years of experience and the
opportunity to develop an appreciation of the extent to which the exercise or non-exercise of

aboriginal traditions, culture and customs is related to many psychiatric, social disorders and
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personality disorders or dysfunctions, in comparison to other peoples I have treated. Widely

accepted studies support my personal and professional observations.

4. It is fairly widely accepted that disease claimed about 90% of the aboriginal population in
the first hundred years after contact. This was a factor in the destruction of aboriginal skills
including parenting skills. In the early part of the 20™ century, Canada applied a policy of
cultural extermination when officials seized thousands of native children from their homes on the
reserve and committed them to residential schools that not only deprived them of the experience
of living in an aboriginal family, but punished them for e);pressing their Indian customs,

traditions and languages.

5. As services to native communities expanded, and travel became easier, child welfare
services to nati\}e communities also began and increased. Many child welfare workers were
astonished to discover how physically impoverished children and families were on native
reserves. Houses were half the size of southern homes but families were twice the size. They
lacked running water, sewage, and heating other than with a wood stove. Native parents were
not used to giving their children structure as the environment had provided enough. Often there
was scant furniture in the home and family members sat on a bed or on the floor. The children
seemed to be running wild. It is therefore not surprising that the child welfare workers who
visited reserves felt many children were deprived and neglected. Nor did the workers know
enough about the community, the extended family and their resources to understand the positive
qualities and parenting skills that might be supplied to the children via the community and
extended families which were very large. Child welfare workers could not supervise from afar.
So, not surprisingly, child welfare workers removed many children from these homes, which
southern workers saw as inadequate. In Ontario this policy was effectively repeated in the
1960s, 70’s and 80’s when, within governmental child welfare practices, the emphasis was on
the adoption of Indian children into non-Indian homes or the placement of Indian children as
crown wards with non-Indian caregivers, and with much the similar intention, so it seemed, as
that of the residential school experience, albeit in the context of a replacement family rather than

a residential school setting.
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6. I cannot say that most of these off-reserve cross-cultural placements were necessary. I

believe it was misguided policy because it was premised upon the same belief as that of the

residential schools; namely, the answer to the Indian problem was to provide for these apparently

deprived children by assimilating the Indian children into our mainstream culture.

7. The effects were as follows:

()

(i)

(iii)

(iv)

Aboriginal children who grew up in residential schools, non-native foster homes,
or adoptive homes lost their culture, their languages and their ability to be parents

as aboriginal persons;

Loss of culture, langixage, aborigirial social skills and parenting skills in any
generation which was subject to the above losses, resulted in loss of identity and

provided for an excess of adverse childhood experiences, which contributed to a

very much increased rate of psychbpathology of many types. These continued to

be passed down the generations.  When encountered by child welfare workers, in
parents and children these became a rational for removal from native homes and

communities;

Many of the children had suffered from dysfunctional parenting in their biological
families, and their communities, and this made them much more vulnerable to
psychopathology, as each trauma is additive. =~ As adolescence is a time of
accelerated identity formation, Native children who already had been subject to
previous traumas, had more difficulty with identity formation which was often
confused, as many felt they did not belong to their original or their substituted

culture;

After discovering their biological identity, many had to deal with the negative and
destructive stereotypes of aboriginals that appeared in the media. They had
learned to root for the cowboys winning against the cruel bad Indians (as barn

burners etc.) They did not understand the many strengths of native culture, just
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v)

(vi)

(vii)

(viii)

the problems, which were more the result of Anomie and colonization than defects

in native culture;

Many Native youth lost their connection with their foster and adoptive families,
and when they tried to connect with their original families and communities, the

task proved Herculean and nearly impossible;

The unfairness, and injustice of their plight, as they became aware of it stirred up
pain, rage, mourning, and its sequelae. These took the form of psychiatric and
social disorders, substance abuse, emotional isolation, violence, unemployment
and extreme lack of emotional attachment to ényone and the many problems
documented by the Center for Disease Control in the Adverse Childhood
Experiences studies. Fetal Alcohol Syndrome and Fetal Alcohol Effect added

neurological complications;

Individuals who have followed this trajectory need intense counselling, best given:

by aboriginal healers, who can also help them find the resources needed to help

them learn to be an Aboriginal Canadian. Unfortunately many are rightly so

| prejudiced against helping systems of both cultures and so mistrustful of them,

that they face many obstacles in finding effective help; and

It is generational because the loss of identity in one generation carries on into

dysﬁmctional parenting in the next generation.

8. Mr. Jeffery Wilson, who interviewed me, has asked me to consider the element of

commonality of that described above, and whether it varies according to each person’s

upbringing.

9. I have treated Aboriginals who were the product of benign non-Indian rearing and I have

treated those who were the product of quite destructive abusive non-Indian parenting.
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10.  Treating the act of abuse is separate and apart from the special and unique treatment of
loss of identity/culture. The treatment of an abusive childhood is one that crosses cultures. The
treatment of the person who has lost his culture and his indigenous identity is one quite unique to
the Aboriginal person because Canada or our mainstream community has a particularly

destructive relationship with its First Nations.

11.  Applying analytic writings, it is true that adolescence is a period of identity growth and
confusion and thus arguably common to all persons. But, nothing in my work with all persons
compares with the experience of the Indian child who confronts the period of identity growth
with the discovery of a breach of trust and betrayal for himself and his people, as he experiences

it.

12. I make this affidavit in good faith and no improper purpose.

=,

DR. HARVEY ARMSTRONG

SWORN BEFORE ME at the
City of Toronto, in the Province
of Ontario thisQ2'g* day

of May 2009.

T > Lono]

A COMMISSIONER, ETC.

R N S L W S g

RESA BUTLER UIND, 3 Commissioner, et
: TcEnty of Toronto, for Wl\son
Barrisers and Sohcﬂorsz.
B 38 December 12,
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF DR. HARVEY ARMiiTRONG

SWORN BEFORE ME, THIS DAY
OF MAY 2009

A COMMISSIONER FOR TAKING AFFIDAVITS

TERESA BUTLER LIND, 2 Commissioner, etc.,
City of Toronto, for Wilson Christen LLP,
Barristers and Solicitors.

Expiizs December 12, 2009,
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ABREVIATED AND OUT DATED CV OF

DR. HARVEY ARMSTRONG

I am a physician licensed to practice in the province of Ontario since 1965.

I have been a member and a fellow of the Royal College of Physicians and Surgeons since
1971and 1973.

I am an Associate Professor of Psychiatry in the University of Toronto, and an Honorary Staff
Psychiatrist at the Toronto Hospital for Sick Children. :

Two of the programmes I have headed, The University of Toronto —Sioux Lookout Mental
Health Program, and Youthdale Psychiatric Service have received American Psychiatric
Association Gold Achievement Awards for innovative service delivery.

I am a founding Director of The Canadian Native Mental Health Association.
I was awarded an Eagle Feather for my work with Aboriginals.

I was a board member of Pedhabun Lodge a Native run treatment centre for aboriginal people
addicted to drugs and alcohol for about six years.

I'have supervised some of the workers dealing with Indian residential school abuse. I recently
spent a day at the AFN consulting on The Truth and Reconciliation Commission.

I was a member of the Ontario College of Physicians and Surgeons Task Force on Sexual Abuse
of Patients by Doctors in 1991, and Elizabeth Whitmer’s Task Force on Sexual Abuse of Patients
by any Registered Health Professional in 2001.

I am the founder of Parents for Youth, which helped about 3000 parents deal with their
antisocial teens who refused intervention. I have assessed and treated thousands of aboriginals
of all ages.

I have been involved in many criminal cases involving sexual abuse of children. I was an expert
witness in the civil suit successfully prosecuted against St. George’s Cathedral in Kingston. I
was an expert witness in the civil suit prosecuted by the DeLuca victims in Saulte Ste. Marie,
and in the settlement of some of the cases of sexual abuse of boys at Upper Canada College. I
am a life member of many professional organizations.
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Acknowledgement of Expert’s Duty
Form 53 — Courts of Justice Act

Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCJIA BROWN and ROBERT COMMANDA
Plaintiffs

-and ~

THE ATTORNEY GENERAL OF CANADA
Defendant

ACKNOWLEDGMENT OF EXPERT’S DUTY
1. My pame is DR, HARVEY ARMSTRONG. 1 live in the City of Toronto, in

the Province of Ontario.

2. I have been engaged by or on behalf of the Plaintiffs, Marcia Brown and
Robert Commanda, to proﬁde evidence in relation to the above-noted court
proceeding.

3. I acknowledge that it is my duty to provide evidence in relation to this

proceeding as follows:

(a) to provide opiniom evidence that is fair, objective and nom-
partisan; ‘

(b)  to provide opinion evidence that is related only to matters that are

within my area of cxpertise; and

(¢)  to provide such additional assistance as the court may reasonably

require, to determine a matter in issue,
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4. 1 acknowledge that the duty referred to above prevails over any obligation
which I may owe to any party by whom or on whose behalf I am engaged.

#-@z&u

Signature /

DATED: Januarx,? 7%2010.

Note: This form must be attached to any report signed by the expert and provided for
the purposes of subrule §3.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN a8d- ROBERT-COMMANDA
Plaintiffs
-and -
THE ATTORNEY GENERAL OF CANADA
Defendant
AFFIDAVIT OF DR. HARVEY ARMSTRONG

(sworn February 25, 2016)

I, HARVEY ARMSTRONG, M.D. F.R.C.P., psychiatrist, of the City of Kingston, Province of
Ontario, MAKE OATH AND DO SAY AS FOLLOWS:

1. I have practised for more than 40 years. My abbreviated and outdated curriculum vitae is
attached as Exhibit “A”.
2. On December 7, 2015, Jeffery Wilson asked me to consider some questions as set out in

his letter to me dated December 7, 2015, attached as Exhibit “B".

3. My response to his questions, a letter dated January 31, 2016, is attached as Exhibit “C”.

4. [ make this affidavit in good faith and no improper purpose.
" SWORN BEFORE ME at the )

City of Kingston, in the Province )

of Ontario this 25" day ) /7£

of February 2016. )
) DR. HARVEY ARMSTRONG
)
)
)

A c(\S ISSIONER, ETC.
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF HARVEY ARMSTRONG
SWORN BEFORE ME THIS 25™ DAY
OF FEBRUARY 2016

A COMMISSIONER FOR TAKING AFFIDAVITS



ABREVIATED AND OUT DATED CV OF

DR. HARVEY ARMSTRONG

I am a physician licensed to practice in the province of Ontario since 1965.

I have been a member and a fellow of the Royal College of Physicians and Surgeons since
1971and 1973.

I am an Associate Professor of Psychiatry in the University of Toronto, and an Honorary Staff
Psychiatrist at the Toronto Hospital for Sick Children.

Two of the programmes I have headed, The University of Toronto —Sioux Lookout Mental
Health Program, and Youthdale Psychiatric Service have received American Psychiatric
Association Gold Achievement Awards for innovative service delivery.

I am a founding Director of The Canadian Native Mental Health Association.
I was awarded an Eagle Feather for my work with Aboriginals.

[ was a board member of Pedhabun Lodge a Native run treatment centre for aboriginal people
addicted to drugs and alcohol for about six years.

I have supervised some of the workers dealing with Indian residential school abuse. Irecently
spent a day at the AFN consulting on The Truth and Reconciliation Commission.

I was a member of the Ontario College of Physicians and Surgeons Task Force on Sexual Abuse
of Patients by Doctors in 1991, and Elizabeth Whitmer’s Task Force on Sexual Abuse of Patients
by any Registered Health Professional in 2001.

I am the founder of Parents for Youth, which helped about 3000 parents deal with their
antisocial teens who refused intervention. I have assessed and treated thousands of aboriginals
of all ages.

I have been involved in many criminal cases involving sexual abuse of children. I was an expert
witness in the civil suit successfully prosecuted against St. George’s Cathedral in Kingston. 1
was an expert witness in the civil suit prosecuted by the DeLuca victims in Saulte Ste. Marie,
and in the settlement of some of the cases of sexual abuse of boys at Upper Canada College. 1
am a life member of many professional organizations.
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF HARVEY ARMSTRONG
SWORN BEFORE ME THIS 25™ DAY

EBRUARY 2016

A COMMISSI R FOR TAKING AFFIDAVITS
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WilsonChisten

JEFFERY WILSON

Certified by the Law Society of Uppar Canada
as a spscialist in family law

jeffary@wilsonclvistan.com
direct 416.958.5822

December 7, 2015
PERSONAL AND CONFIDENTIAL

Dr. Harvey Armstrong
29 Dickens Drive
Kingston, Ontario
K7M 2M5

Dear Dr. Armstrong:

RE: Brown and Canada (Attorney General of Canada)
Our Matter No. 3127 '

You prepared signed a May 28, 2009 affidavit. You were subject to questioning by counsel to the
Attorney-General of Canada on February 2, 2010.

We have provided you with a copy of the affidavit and the transcript of your questioning.

We have also provided you with the Remarks of the Honourable Chief Justice of the Supreme
Court of Canada and with the chapter entitled “Summary of the Final Report of the Truth and
Reconciliation Commission of Canada”.

6 years have elapsed since you provided your report during which this action was finally
certified as a class action pursuant to Ontario’s Class Proceedings Act, 1992, S.0. 1992, c. 6.
That occurred on March 27, 2015, when the Court of Appeal for Ontario denied the Attorney-
General of Canada leave to appeal the December 2, 2014 decision of the Ontario Divisional
Court dismissing the appeal by the Attorney-General of Canada from the September 27, 2013
decision of the Honourable Justice Belobaba of the Ontario Superior Court granting certification
to the action.

We have provided you with the pleadings, referring to the Plaintiff’s July 29, 2015 “Fresh As

Amended Amended Statement of Claim” and the Defendant’s September 25, 2015 “Amended
Statement of Defence”.

137 Church Street, Toronto, Ontario M5B 1Y5 t. 416.360.5952 f. 416.360.1350 toll free 1.866.360 5952 wilsonchristen.com
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The case is now subject to case management with a trial date scheduled to commence in October
2016.

I would ask you, please, to review your report and to provide us with whatever further
observations or opinion you wish to give, having regard to the passage of time, and the events
during that time including, but not limited to, the observations of the Chief Justice of Canada and

those from the Truth and Reconciliation Commission, You may decide that the observations in

your original report are sufficient. Or, you may choose to offer further observations. Without, in
any way, directing or restricting that which you may or may not comment upon, questions of
interest to our client and to the Class for whom she acts as the representative Plaintiff, may
include:

i) Do children who have suffered the experiences of those in the 60’s Scoop have difficulty
with recognizing and, or coming to terms with the experience of a loss of a cultural
identity?

if) If surviving children of the 60’s Scoop do experience such difficulty, why is that?

iii) How, then, if at all, do the comments of a non-First Nations’ Chief Judge of Canada -
those which we have sent to you - have upon them to reconcile their experience with their
present functioning? Does this question suffer from an assumption that the survivors of
the 60’s Scoop would even know of the comments of a non-First Nations’ Chief Judge?

iv) What impact, if any, does a chapter from the Truth and Reconciliation Commission have
upon survivors in terms of their capacity to recognize and come to terms with the
experience of a loss of cultural identity?

v) Can you contrast that said by the Chief Justice or a Commission with the impact of
participation in a class proceeding where each survivor becomes a member of a class of
persons seeking justice, and which group of people have endured close to 6 years of
aggressive litigation carried out by Canada who has vigorously denied the fact of their
experience and vigorously resisted their desire to form a class proceeding?

I emphasize no further comment need be added to your first affidavit, and that you may choose
to comment as you choose with or without regard to these questions. My purpose in inviting you
to consider writing a supplementary affidavit/report is only to ensure that, if you have further
comment to make, by reason of the remarkable passage of time since your original affidavit, you
may provide it.

We will require any further_,aﬁ'ldavit/report no later than January 31, 2016.

You may look to my office for the satisfaction of your reasonable fees for services rendered.
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Please always keep in mind that, as an expert, your duty is to the Court, to assist the Court in its
consideration of the issues by receiving the input of individuals who are able to draw upon their

experience and knowledge to provide independent and impartial evidence.

Yours sincerely,
WILSON CHRISTEN LLP

c.c. Marcia Martel
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF HARVEY ARMSTRONG
SWORN BEFORE ME THIS 25™ DAY
OF FEBRUARY 2016

A COMMISS{ONER FOR TAKING AFFIDAVITS



Harv €y Armstr ONE, B.p. & HE,MD, DIP. CHILD PSYCHIATRY, F.R.CP.(C) PSYCHIATRY; FRCP.©

" Telephone: 1 (613) 548-46-4644 - Cell: (416) 414-4147 — I can be reached by Fax on my land line, but call first, so [
can connect the Fax machine
E-mail: Haryey, Annstrong@sympatico.ca

Sunday, January 31,2016

’

Jeffrey Wilson, Barrister and Solicitor
Wilson Christen LLP

137 Church St.

Toronto, Ontario M5B 1Y8

Canada

FAX: 416-360-1350

Dear Jeffrey,
Re: Sixties Scoop Class Action led by Brown vs Canada.
I have read and reviewed all of the material that you have sent to me.  These include:

My signed affidavit of May 28, 2009

The Transcript of the cross-examination by Mr. Young

Carol Goar’s January 11, 2016 Toronto Star Article

The Executive Summary of the final report of the Truth and Reconciliation Commission
of Canada

The Amended Defense of the Attorney General of Canada

The Remarks of the Rt. Hon. Beverley McLachlin, P.C., Chief Justice of Canada, dated
May 28, 2015.

Recent Globe and Mail Articles on the struggle and success of Cindy Blackhawk to have
some of the financial inequities of government services to Aboriginal peoples vs.
non-aboriginal peoples corrected by the Human Rights Tribunal of Canada

The result of your questions to me are as follows.

I am very pleased that with the more limited resources and earlier that I had compared to
the Truth and Reconciliation Commission of Canada, I came to the same conclusions as the
Commision on May 28, 2009. In reading the reports I learned more about residential schools for
aboriginals that I understood before.

I was struck by the number of schools, their amenities, their administration, and the intentional
cultural genocide documented in the Commission’s report. Royal Proclamations and treaties that
mandated that there be respectful support for Aboriginal culture, language and life, as a part of
the relationship with Canada. These mandated expectations were neither respected nor

1
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implemented. The intentional delivery of services that were impoverished, disrespectful, and
suppressive of Aboriginal culture and characteristics by the Residential Schools, and by the
Department on Indian affairs was a travesty of deceit. The Administrative Split, where Canada
took no responsibility for abuse in the classrooms, though they funded the both sides of the split
was egregious.

I was also struck by the many generations of inadequate funding for educational and social
services, welfare services, health services, and development services for aboriginal communities.
From what I read, the services were inadequate. The inadequacy of these services, the impact
of residential schools, and the cultural incompetence of child welfare workers who visited
reserves resulted in perceptions, and conditions that supported the removal of native children
from their families. - These factors increased the number of Aboriginal Children who were
removed from their homes. Another factor was that there was more funding for removing and
fostering native children than there was for providing services to their families and communities.
Better funding would have allowed Aboriginal children to remain with their primary or extended
families. Such failures supported the destructive decisions, which took children out of their own
homes and communities, and caused them to be fostered and adopted by non-Aboriginal
families. These, the child welfare agencies and fostering or adoptive families were often rescuing
children, who did not need rescuing.

So, [ would continue to support my affidavit and my statements during the cross examination of
May 28%, 2009,

Sincerely, ’

Harvey Armstrong M.D.



Court File No. CV-09-372025-CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN 2nd-ROBERT-COMMANDA
| Plaintiff

-and -

THE ATTORNEY GENERAL OF CANADA
Defendant
ACKNOWLEDGMENT OF EXPERT'S DUTY

1. My name is Dr. Harvey Armstrong. I live in the City of Kingston, Province of Ontario.

2. I have been engaged by or on behalf of the Plaintiff, Marcia Brown, to provide evidence in
relation to the above-noted court proceeding.

3. I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:

(@  to provide opinion evidence that is fair, objective and non-partisan;

(b)  to provide opinion evidence that is related only to matters that are within my area of
expertise; and

(c)  toprovide such additional assistance as the court may reasonably require, to determine a
matter in issue.

4. I acknowledge that the duty referred to above prevails over any obligation which I may owe to
any party by whom or on whose behalf I am engaged.
Date: February J¢2016

Signature

NOTE: This form must be attached to any report signed by the expert and provided for the
purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

Affidavit of Dr. Ana Bodnar
(sworn May 25,2009 )

I, Dr. Ana Bodnar, Registered Psychologist, of the City of Toronto, Province of Ontario,
MAKE OATH AND DO SAY AS FOLLOWS:

1. I have practised for more than 15 years with much experience in working with
native/First Nation individuals and families. My statement of qualifications is attached as Exhibit
“AQ$.

2. On April 7, 2009, Mr. Wilson asked me to consider some questions. I met briefly with
him on April 2, 2009 prior to receipt of his letter. His letter is attached as Exhibit “B”.

3. I gave these matters considerable thought and my response to his questions is found at
Exhibit “C”, my letter of May 25, 2009.

4, I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME at the

)
City of Toronto, in the Province ) _ .
of Ontario this 25th day ) / - “’Q’%\”
of May 2009. )

)

)

)

Dr. Ana Bodnar

pm—

\ LA
A COMMISSIONER, ETC. )

issioner, etc.
A BUTLER LIND, 2 Commissi
gssoi\'oromo. for Wilson Christen LLP.

rgters and Solicitors.
gxazr'..l. 45 Cecember 12, 2008.
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This i$ Exhibit.se _&"—:-nlanad to lnthe

affidavit c* . P,m/ﬁ Py AL,

e 29 Dr. Ana Bodnar
dayor.... . NAY . o 290 St. Clair Ave. West,
= * Toronto, Ontario M4V 1S3

[ 2nea E)M (416) 765-2141

ACOMMISSIONER FOR TAKING AFHILAVITS abodnarpsych@ rogers.com

issloner, etc.,
£SA BUTLER LIND, a Commi
}:?3 of Toronto, for Wilson Christen LLP,
Barrisi2(s and SONENOTS.

Expu 23 acember 12, 2008,

LANGUAGES: English, Spanish, French, and Hungarian

EDUCATION:

Doctorate, Psychology, Ontario Institute for Studies in Education, University
of Toronto. 1992. Registration with College of Psychologists of Ontario.

Masters, Counselling Psychology, Ontario Institute for Studies in Education.
University of Toronto. 1981

Honours B.A. York University. Anthropology and Dance. 1974.

FIRST NATIONS EXPERIENCE:

Consulting Psychologist, Centre for Addiction and Mental Health,
Aboriginal Services Program, 2001-present. Research, Program
Development, Presentations, Clinical Consultation, Training, Clinical

Assessment.

Research and Consultation: “Twenty Best Practices in Native Mental” for
Sliammon First Nations, Powell River, B.C., 2008

Presentation for Sarnia Victim Services: “First Nations Mental Health and
Suicide Prevention”, 2007 (with Elder Vern Harper)

First Nations Health and Inuit Health Branch, Health Canada. Research
Document on Current Suicide Prevention Strategies for First Nations Youth,

2007.
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Indigenous Women’s Health Research: Health Inequities, Canada/New
Zealand. 2005. Program on Development of Connections between New
Zealand and Canadian Indigenous Women’s Mental Health Programs.

National Aboriginal Health Organization, Development and Piloting of
Suicide Prevention Tool Kit, 2003 to 2005. Distributed to First Nations

Communities throughout Canada.
Trauma Training for Counsellors: Moose Factory, Ontario 2004

Centre for Addiction and Mental Health: International Health Centre,
Mexico Project. 2004. Research and Training of Mexican Faculty.

Indigenous Women’s Health Research Project, Collaboration with Canadian
Institute for Health Research Project. 2003-2004.

North Shore Tribal Council, Comprehensive Healing Arts Program. 2004-
present. (Program Consultation, Report Development)

Consulting psychologist, Aboriginal Services, Centre for Addiction and
Mental Health, 2001-present (Consultation, Assessments, Training)

* Staff training & development, Native Women's Resource Centre, 200.
Training Workshops for Native Men's Residence, Toronto 2001

Training workshops for Anishnabe Health Centre, (Aboriginal Health
Centre) 2001

Ontario Federation of Indian Friendship Centres, Develop Curriculum in
Mental Health, Addictions, Bereavement and Stress Management. Training

of Trainers. 1998-1999.

“ Addictions in the Aboriginal Context”, Training Series for Gabriel Dumont,
1998

Enahtig Healing Lodge, (Aboriginal Healing Lodge) Training the Trainers:
“Caring for the Caregiver”, "mental health issues”,” Expressive Arts and

Child Therapy,”1998-99



Nishnabe—-Aski Nation, (Aboriginal Tribal Council) Sexual Abuse Program.
Development of Community Based Sexual Abuse Programming & research.

1997

Kettle Point and Stoney Point First Nations, Ontario. Participation in
Emergency support team & ongoing clinical consultation to Kettle Point
school. (1 visit /month) 1995-96.

Native Mental Health Services, Suicide Bereavement Program. Nodin
Counselling Services, Sioux Lookout, Ontario. Trainer, researcher, Program

Development, Psychological Assessment, Treatment. 1993—1995. Travel to
Sioux Lookout for 1 week a month for 2 years.

CLINICAL EXPERIENCE:

Individual, Couple and Family Therapy

Private Psychology Practice, 1992—present.
Supervision of Therapists in Clinical Practice. 2004-present.
Child and Family Therapist. West End Créche, 1995-96.

Integra (A children's mental health centre addressing the social and
emotional needs of children and adolescents with learning disabilities).

1992-95.

University of Toronto Counselling and Learning Skills Centre. 1989-90.

Group Therapy

Sheena’s Place (Eating Disorders Clinic): Expressive Arts Therapy Group
on Seasons of Joy and Sorrow. 1998—present.

Integra (Children's mental health centre addressing the social and emotional
needs of children and adolescents with learning disabilities). 1992-95.
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Grant House, (Residential program for women with addictive disorders).
1991-92.

Dufferin—Queen Methadone Treatment Centre, Queen Street, Health Centre,
1992.

Donwood Institute (Treatment centre for substance abuse). 1989,1991.

TEACHING AND TRAINING EXPERIENCE:

Faculty, Ontario Institute for Studies in Education, Teaching in Diversity in
Counselling for Graduate Students, including Aboriginal issues. 2007-

present.

Faculty, Centre for Bereavement Education (in Conjunction with University
of Toronto, Faculty of Social Work), 2007-present.

Trainer in andfulness for Professional Therapists, 2005-present.
Lecturer, University of Toronto, 2001-present.

Faculty, Toronto Advanced Professional Training, 2002

Faculty at Canadian College for Naturopathic Medicine. 1999-2002
Faculty, Adler Institute for Professional Psychology, 2001
Expressive Arts Therapy Trainer, Leading Edge Seminars, 2000,2001
Yoga and Meditation Teacher, Yoga Studio, Yoga Space, 1998-2001

Training of Trainers, Life Long Care Program, Ontario Federation of Indian
Friendship Centres, (Addictions, Mental Health, Bereavement, Stress
Management) 1997

Training of counsellors in cross—cultural psychology, grief, group work,
Nodin Counselling Services, Sioux Lookout, Ontario 1993-94



Consultation and workshops in cross—cultural communication, cross—cultural
perspectives in mental health and health, immigrant women, workplace
discrimination, 1982-1986.

APPENDIX
RESEARCH, PUBLICATIONS, PRESENTATIONS

“The Role of the Elder in Aboriginal Serv1ces” Native Social Work Journal,
To be published summer 2009.

"Leamning with first Nations Women" in Surviving the Hour of Darkness,
University of Calgary Press, 2005.

“Integrating Traditional and Western Perspectives in Aboriginal Healing:
Traditional Medicine Conference”, Ryerson University 2004

"Canadian Aboriginal Perspectives”, Mexican Institute of Psychiatry,
Mexico City, 2003 (in Spanish)

" Aboriginal perspectives in Addictions", Panamerican Conference on Child
and Adolescent health, Havana, 2002 (In Spanish)

"Expressive Arts in Therapy", Workshop for Professionals, Havana, 2002
(In Spanish).

“Special Focus on Clinical Issues: Children and Trauma”, Canadian Suicide
Prevention Conference, October 1997

“Adolescence and Suicide: Theoretical and Aboriginal Perspectives”,
Canadian Psychological Association, June 1997

“Mental Health Plan for Kettle and Stoney Point First Nations”, July 1996

“Clinical Dimensions of Treating Children Experiencing Loss and Trauma
in First Nations Communities.” Presentation for Canadian Suicide

Prevention Conference, October 1995
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“The Suicide Crisis among First Nations in North—Western Ontario”,
Presentation at the Annual General Meeting, Ontario Psychiatric

Association, 1995.

“Bereavement and Healing: The Importance of Memory”, Presentation at
Second International Conference on Healing, Montreal, September, 1994

“Suicide and Bereavement: Directions Towards Healing.” Presentation at
National Native Mental Health Conference, Ottawa, Ontario, September,

1994

“Grieving and Healing in a First Nations Context” Presentation at Fourth
International Conference on Grieving and Bereavement. Stockholm, 1994.
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JEFFERY WILSON
Certified by the .aw Society of upper Canade
as & speciaiist in fernlly law.
jeffery@wilsonchristen.com
direct 416.956.5622

April 7, 2009

PERSONAL AND CONFIDENTIAL " " '

This is Exhibi.......... ED ............... referred to In the

Dr. Ana Bodnar ativavit oK. AN o AR,

290 St. Clair Avenue West sworn before me, this QS’M

2nd floor day of......oo.ee.. AL A 2009

Toronto, Ontario

M4V 183 '__]—:QA.m %:SAAJ

A COMMISSIONER FOR TAKING AFF IDAVITS

Desr P Bodnar TERESA BUTLER LIND, 2 Commissianer, etc.,
City of Toronto, for Wilson Christen LLP,

you for meeting with me on Thursday last. garristers and Solictors.
Exsu +5 December 12, 2009.

I am interested in any observations or comments that you might have responsive to the following

questions:
1. Within the First Nations people, is loss of culture a matter of concern?
2. If so, how is it identified as a matter of concern? |
3. If 50, are there common attributes or issues that make up the identification?
4. If it is a matter of concern and there are common attributes or issues that can be

identified, and you accept that Brown and Commanda (whose Claim I have given
you) wish to advance the concern and the issues as one collective of all such
persons who have experienced the loss, is doing so as class proceeding of bepefit,
more so than any one person doing it on her own? (I am interested here on your
observations within a therapeutic perspective, certainly not legal)

Having regard to your work and experience, I am looking for you to respond drawing upon
your therapeutic assistance/interventions. Thus, it would be of help for you to describe the nature
of your work that leads to your responses.

137 Church Street, Toronto, Ontario M5B 1Y5 t. 416.360.5952 f. 416.360.1350 toll free 1.866.360.5952 wilsonchristen.com
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You certainly need not restrict yourself to the structure of question-and-answers or to these
specific questions. I have noted them as a means of framing that which we discussed in our

meeting.

As I indicated, once your letter is done addressed to me, we would then attend at your office and
you would depose an affidavit attaching the letter and your curriculum vitae as exhibits. You
could be cross-examined on the content of the affidavit. And, for all of your work, you may look

to my office for satisfaction of your account for services rendered. We did not specify a targeted
dated for your response. I am suggesting the receipt of a draft by April 23™, 2009 unless that is

inconvenient to you.

Yours sincerely,
WILSON CHRISTEN LLP

o it

Jeffery Wilson
JWijld

c.c. Morris Cooper, Class Action Counsel
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affidavit ofDi‘ﬁrM.p‘a? Som e Bl 1
v SWOIN DEIOTE MB, MiS..... 2K Dioors Seeesererrermemsnoesesne
May 25, 2009 Lo o 2 T — 20¢:.7..
T Lerema B ad _
: ACOMMSSONER AKING " M1-§ERESA BUTLER LIND, a Commissioner, efc.,
Dear Mr. leson, FORT AFFIDA City of Toronto, for Wilson Christen LLP,

Barristers and Solicitors.
You asked me in your April 7, 2009 letter to apply my clinical experien€e' to g sk £
answering a number of questions. My response is set out below. I use the term “First
Nations” and “Native” synonymously. As well, please note that there are many different
Nations and particular cultural groups within the First Nations. But, in my experiences
and studies, they all share fundamentally common cultural attributes and practices, and
thus I answer your inquiries using the general constituency of “First Nations”.

Within the First Nations community, is loss of culture a matter of
concern? If so, how is it identified? If so, are there common attributes or issues that make

up the identification.
Loss of culture as a concern and the meaning of culture

The loss of culture is a subject of great concern among First Nations individuals and
communities. Culture is understood by both First Nations individuals as well as
academics from various fields, as an intrinsic part of identity, well-being, history, and a
sense of place in the world.

The recovery of culture is often discussed as a central aspect of the movement into
healing and recovery from intergenerational trauma, resulting from the colonial practices
of residential schools and from the adoption/placement of Native children into non-
Native homes, where Native culture was generally not available, denied or derided.

Based on numerous reports given to me in therapeutic settings, as well in my consulting
and teaching work, First Nations people who have reclaimed and come to know their own
history and culture have stated a greater sense of well-being, a sense of belonging, and
greater stability.

It is important to outline some of the fundamental aspects of culture, since our focus is on
the importance of maintaining culture for well-being. Culture is that complex whole
which includes knowledge, belief, art, law, morals, custom and any other habits and
abilities acquired by humans as members of society. Culture is a gestalt of these
interconnected elements, where if one aspect is missing, the system is significantly
affected.

For First Nations communities, there are a number of aspects of culture that are
particularly salient. They include:-

* A common worldview and meaning-making systems through a holistic interplay
of physical, mental, emotional and spiritual elements of life;



»  The central role of the natural world, with land, animals, and plants
being a significant part of an interconnected whole. A way of living in direct
relationship with the land and animals;

* A common way of addressing rituals and life cycle stages such as
birth, coming of age, marriage, childbirth, aging and death;

* A common way of engaging in spiritual practices, where spirituality
is as a fundamental aspect of being;

* A common way of engaging in child-rearing practices, where the
extended family and community can be responsible for the well-being of
a child;

* A common way of expressing art and creativity, where art is part of
the community life; and

* A language that is seen as an expression of culture.

With the loss of any one of these cultural elements, the sense of identity is compromised,
if not lost, since one’s identity is a function of one’s culture.

Identification of loss of culture

First Nations individuals, and the academic literature on the matter of culture and its
connection to mental health and identity, speak of a series of losses that have been
experienced in the last 500 years. Well-documented “residential school” policies carried
out by church and government are seen as responsible for the losses of multiples aspects
of culture. In First Nations circles, another glaring governmental practice responsible for
such losses involves the removal of children and their placement in non-Native homes
void of any continuity in cultural identity. The issue is not simply the removal of children
from their Native families and community; it is their placement in an environment where
the children are reared with the experience of the loss of connection to their parents,
grandparents, extended family, community, language, spiritual practices and those
attributes noted above. These children are, thus, denied knowledge of their culture. They
are denied the health of a secure identity. They are denied the very health-affirming
process (in First Nations the essence of an oral tradition) of transmitting their unique
identity from one generation to the next. Thus, not only are the lives of the children so
placed compromised; the life of the First Nation as a living and thriving community is
compromised. :

Loss of culture among Native people has various manifestations, some of which include:
loss of traditional economic viability, loss of self-government, loss of language, loss of
land base and land based teachings, loss of traditional spiritual and religious practices,
loss of life cycle teachings and rituals, and loss of integrity or self-esteem. In clinical



psychological terms, the loss of cultural identity can result in the following sequelae:

* Historic trauma or intergenerational trauma is the term given to a
cluster of symptoms, a way to describe the expression of the loss of
culture, whereby subsequent generations continue to have low
self-esteem, depression, anxiety, suicidal ideation, substance abuse,
physical illnesses without clear causes, difficulties in parenting and
in maintaining positive relationships as a result of the trauma;

* Loss of meaning in one’s life and a sense of anomie;

*  An interruption of how cultural teachings are transmitted from one
generation to the next due to the experiences of displacement from culture, be it
through the residential schools or assimilationist child welfare practices (i.e.
placement in non-native homes and operational exclusion from Native culture)

»  Anincrease in levels of substance abuse, and violence;

» Loss of how to parent according to traditional Native values and
teachings;

» Increased use of alcohol and drugs as way to cope with the trauma of so
many losses;

» A sense of internalized oppression and low self-esteem due to Native
culture being seen in a negative light by the dominant culture; and

= Significantly higher rates of suicide among youth (at least 2x the
national average than for non-Natives in Canada)

If it is a matter of concern and there are common attributes or issues that can be
identified, and you accept that Brown and Commanda (whose Claim I have given you)
wish to advance the concern and the issues as one collective of all such persons who have
identified the loss, is doing so as a class proceeding of benefit more so than one person
doing it on her own? (I am interested here on your observations within a therapeutic
perspective, certainly not legal).

The clinical benefits, if any, of a group-identification process for recovery

I use this marginal heading as it represents how I think I can best answer your last
question.

In my own consulting, teaching and clinical experience [ have seen the positive
influences and benefits for individuals who have experienced a recovery, a re-claiming
of, or a reconnection to their Native culture. These benefits are remarkably tangible and
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are expressed in observable increased self-esteem, the overcoming of substance

abuse, diminished depression, reduced anxiety, a developing sense of pride and a positive
sense of belonging in the world. Native clients in my own clinical psychology practice
have wrestled profoundly with their sense of loss of identity. The clinical work that isa
process of reclaiming their Native identity and culture has, without fail, brought thema
diminishment of pathological symptoms and increased well-being.

A whole group or a nation has experienced the harm caused, as outlined above. Thus, the
suffering need be placed in a collective framework. This is how the First Nations
communities experienced the harm and the recovery from the harm. The collective aspect
of the experience is consistent with Native culture and, thus, absent the collective
experience the healing would not be nearly as effective. This is not the case of one
individual’s experiences as an orphan or abused child. This is the case of a Nation of
individual’s experiences, common to which is the loss of their identity’. Thus, placing the
experiences of Brown or Commanda as representative of the 60’s scoop of a “Nation” of
children is a process of the identification of what we know to be a common collective
experience. It is larger than the life of any one individual and any one individual, to
emerge with a more healthy recognition of self, needs to recognize this fact, and needs a
response to this fact. His or her difficulties were not “their fault”: they are not to blame
for feeling lost and disconnected from a personal sense of history and place. By seeing
and understanding fully that the loss of culture as something that was common to a nation
of persons just like them, there can be a sense of a wrong starting to be made right, and a
movement out of the isolation of healing on a one-by-one-one basis. With a public
statement of a wrong inflicted on a whole community, there is a greater sense of
reparation, rebalancing and recovery.

Clinical experience and Academic Studies and Reports

Finally, I add that the observations, noted above, arising from my clinical experience are
consistent with academic studies and reports. I set out a brief listing of a sampling of

these references:

= “Culturally appropriate means and ends of counselling as described by
the First Nations people of British Columbia”: Rod McKormick, in the
International Journal for the Advancement of Counseling. 18(3): 163-172.

» “Historic Trauma and Aboriginal Healing” : Cynthia C.Wesley-Esquimaux and
Magdelena Somolweski (Ottawa: Aboriginal Healing Foundation, 2004)

! The apology by Prime Minister Harper to First Nations communities in 2008 regarding the negative
experiences of Native people in residential schools is an example of a response to a collective harm. That
statement from the Prime Minister has been reported to be beneficial to many Native people, and becomes
a helpful catalyst within therapy. The country’s leader has voiced an understanding and apology for
something much larger than any one individual’s experiences. :
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» “The mental health of Aboriginal peoples: Transformations of identity
and community”: Lawrence Kirmayer, Gregory Brass, & Caroline Tait,
in the (2000) Canadian Journal of Psychiatry, 45, 607-616.

= “Aboriginal People, Resilience and the Residential School Legacy”
Madeleine Dion Stout and Gregory Kipling (Ottawa: Aboriginal Healing
Foundation, 2003)

*  “From Truth to Reconciliation [:]Transforming the Legacy of Residential
Schools”: .Marlene Brant Castellano, Linda Archibald, Michael De Gagne.
(Ottawa: Aboriginal Healing Foundation. 2008).

*  “The return to the Sacred Path: Healing the historical trauma response
among the Lakota”: Maria Yellow Horse Brave Heart in
Smith College Studies in Social Work. 68(3) 287-305

»  “The Way of the Pipe: Aboriginal Spirituality and Symbolic Healing in
Canadian Prisons: James Waldram (Peterborough, Ontario: Broadview Press.
1997).

»  “Shingwauk's Vision: A History of Native Residential Schools”: J. R.
Miller. J. Donald Wilson (Canadian Journal of Education / Revue Canadienne de
1'éducation, Vol. 22, No. 3, Summer, 1997) pp. 352-355

=  “Western Colonization as Disease: Native Adoption and Cultural Genocide”:
Wesley Crichlow in Critical Social Work, Volume 2, Number 2, Fall 2002.

I hope that my responses to your questions are of assistance.

Yours sincerely,

Ana Bodnar



Acknowledgement of Expert’s Duty
Form 53 - Courts of Justice Act

Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT COMMANDA
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA

Defendant

ACKNOWLEDGMENT OF EXPERT’S DUTY

1. My name is DR. ANA BODNAR. I live in the City of Toronto, in the
Province of Ontario.

2. I have been engaged by or on behalf of the Plaintiffs, Marcia Brown and
Robert Commanda, to provide evidence in relation to the above-noted court
proceeding.

3. I acknowledge that it is my duty to provide evidence in relation to this

proceeding as follows:

(8  to provide opinion evidence that is fair, objective and non-
partisan;

(b)  to provide opinion evidence that is related only to matters that are

within my area of expertise; and

(o) to provide such additional assistance as the court may reasonably

require, to determine a matter in issue.
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4. T acknowledge that the duty referred to above prevails over any obligation

which I may owe to any party by whom or on whose behalf I am engaged.

DATED: January 27 ,2010.

o Bt

Signature

Note: This form must be attached to any report signed by the expert and provided for
the purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and ROBERT-COMMANDA

Plaintiffs
- and -

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF DR. ANA BODNAR
(sworn March 1, 2016)

I, DR. ANA BODNAR, Registered Psychologist, of the City of Toronto, Province of Ontario,
MAKE OATH AND DO SAY AS FOLLOWS:

1. I have practised for more than 15 years with much experience in working with
native/First Nation individuals and families. My statement of qualifications is attached as Exhibit

GBA”

2. On December 7, 2016, Jeffery Wilson asked me to consider some further questions as set
out in his letter to me, dated December 7, 2015, attached as Exhibit “B”.

3. My response to his questions, my letter dated March 1, 2016, is attached as Exhibit “C”.

4. I make this affidavit in good faith and for no improper purpose.

SWORN BEFORE ME at the )
City of Toronto, in the Province )
of Ontario this 1* day ) :
of March 2016. ) R 00 e
) DR. ANA BODNAR
7\& )
] \‘ )
A COMMISSIONER, ETC. )

T R
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF DR. ANA BODNAR
SWORN BEFORE ME THIS 15T DAY

OF MARCH 2016
n

~

A COMMISSIONER FgR TAKING AFFIDAVITS
JESSICA BRAUDE
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DR. ANA BODNAR
CLINICAL PSYCHOLOGIST

124 Merton St.

Suite 202A

Toronto, Ontario M4S 272
416-765-2141
abodnarpsych@rogers.com
www.anabodnar.com/assessments

LANGUAGES: English, Spanish, French.

EDUCATION

Doctorate in Psychology, Ontario Institute for Studies in Education, University of
Toronto. 1992. Registration with College of Psychologists of Ontario.

Master of Counselling Psychology, Ontario Institute for Studies in Education. University
of Toronto. 1981. '

Honours B.A. York University. 1974.

Numerous courses and workshops in Cognitive Therapy, Narrative Therapy, Expressive
Arts Therapy, EMDR Training (Trauma Recovery). 1982-present.

CLINICAL EXPERIENCE: First Nations Health

Expert Roster: Indian Residential School Assessors, Secretariat for Indian Residential
School Claims, Government of Canada. 2012-present

Clinical Assessment and counselling with First Nations individuals: 1992-present.
“ Clinical Consultant, Aboriginal Services, Centre for Addiction and Mental Health, 2001-
2009. (Clinical Supervision, Assessments Research, Program & Curriculum

Development, Training)

Clinical Consultant, Supervisor, and Trainer in Aboriginal Mental Health Services,
Suicide Bereavement Program. Nodin Counselling Services, Sioux Lookout, Ontario
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1993-1995. (Research, Program Development, Training, Clinical consultation and
treatment)

Other Clinical Experience:

Private Psychology Practice, 1996—present. (Trauma, Grief and loss, Addictions, Anxiety,
Depression). .

Psychological and Medical Legal Assessment and treatment for Personal Injury Claims

Clinical Practice for adults, adolescents, and children in a wide variety of clinical issues.
Counselling offered in Spanish and French.

Supervised Psychology Practice, Dr. Judith Silver and Associates, 1992-1996.

Integra (a children's mental health centre addressing the social and emotional needs of
children and adolescents with learning disabilities). 1993-95. (Family, individual, play
therapy)

Individual, family and group psychotherapy, Integra, 1992-1993.

Individual counselling at University of Toronto Counselling and Learning Skills Centre.
1989-90.

Group and Individual Counselling at Donwood Institute (Addiction treatment centre)
1989,1991.

RESEARCH, PUBLICATIONS, PRESENTATIONS

“Aboriginal Suicide in Canada: A movement Toward Healing” : In Journey to Healing,
Centre for Addiction and Mental Health publication, 2014

“The Role of the Elder in Mental Health Treatment”, Native Social Work Journal, 2010.

Tool Kit Handbook for Suicide Prevention, National Aboriginal Health Centre, 2005

Suicide Prevention Among Aboriginal Youth, Sarnia Trauma Education Conference.
2006

Historical Trauma and Mental Health, Native Canadian Centre, 2005
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Addictions and Mental Health in Aboriginal Canada, Making Gains Conference, Centre
for Addiction and Mental Health, Niagara Falls, 2004

Aboriginal Perspectives on Addictions and Healing, Ramon de La Fuente Psychiatric
Institute, Mexico City, 2003,

Aboriginal Perspectives in Addictions, International Conference on Child and Adolescent
Psychiatry, Havana, 2002 ‘

TEACHING AND TRAINING EXPERIENCE

Adjunct Faculty, University of Toronto, New College, Psychology and Mental Health,
2011-2015

Adjunct Faculty, Ontario Institute for Studies in Education, University of Toronto,
Mindfulness and Clinical Practice, 2011.

Adjunct Faculty, Ontario Institute for Studies in Education, University of Toronto,
“Critical Multicultural Practice, Diversity Issues in Counselling,” 2007-2010

Professional Development Series: Clinical Applications of Mindfulness and Psychology,
2006-present

Extensive teaching in Anxiety and Stress Management, 1990—present.
Extensive professional training delivery with mental health counselors in Mental Health,
Abnormal Behaviour, Addictions, Case Consultation, Transference and

Countertransference, Grief and Bereavement.1998-present.

TAPE: Toronto Institute for the Integration of Mindfulness Meditation and
Psychotherapy, Co-Director and Instructor. January 2010-2012.

Lecturer, Dept. of Psychiatry, University of Toronto, 2001-2009.

Centre for Addiction and Mental Health, Consultant Aboriginal Services Program, 2001-
2009. '

Faculty, University of Toronto School of Social Work, Continuing Education, Courses in
Grief and Bereavement, 2007-2009

Faculty, Centre for Grief and Bereavement Education, 2000-2009



Faculty, Adler Institute for Professional Psychology, 2001-2003
Lecturer at University of Toronto 2001-2002
Lecturer at Canadian College of Naturopathic Medicine, 2000-2002

Training of Mental Health Professionals, Pedhabun Lodge (Aboriginal Treatment
Centre), 1998-2000.

Training of Mental Health and Social Service Providers in cross-cultural communication,

cross-cultural perspectives in mental health and health, immigrant women, workplace
discrimination, community development. 1982-1986.

TRANSLATION EXPERIENCE

Worked as a professional translator in Spanish and French for Immigration Canada,
Federal Refugee Board, Labour Relations Board. 1972-1985.

PROFESSIONAL ORGANIZATIONS AND AFFILIATIONS
Ontario Psychological Association 2005-present.

College of Psychologists of Ontario, 1998—present

Ontario Society of Psychotherapists, 2000-2008.

CREATE (Creative and Expressive Arts Therapies Exchange), Toronto. Board of
Directors and Newsletter Co—ordinator, 1989-1995. Member at large, 1995-98.

Indigenous Education Network, Ontario Institute for Studies in Education, 1996-97

Multicultural Health Workers' Network, (Inter-agency network) Toronto. 1982-85.
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AFFIDAVIT OF DR. ANA BODNAR
SWORN BEFORE ME THIS 15T DAY

OF MARCH 2016

\
J\
A COMMISSIONER FOR TAKING AFFIDAVITS
JESSICA BRAUDE
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Wisonthristen.

JEFFERY WILSON

Certified by the Law Sociely of Upper Canada
as a specialist in family law

jeflery@wilsonchristen.com
direct 416 956.5622

December 7, 2015
PERSONAL AND CONFIDENTIAL

Dr. Anna Bodnar

124 Merton Street, Ste. 202A
Toronto, Ontario

M4S 272

Dear Dr. Bodnar:

RE: Brown and Canada (Attorney General of Canada)
Our Matter No. 3127

You prepared a report dated May 25, 2009 in this matter. You signed a May 25, 2009 affidavit
incorporating your report into evidence in the proceeding. You were subject to questioning by
counsel to the Attorney-General of Canada on January 28, 2010.

We have provided you with a copy of the report, the affidavit and the transcript of your
questioning.

We have also provided you with the Remarks of the Honourable Chief Justice of the Supreme
Court of Canada and with the chapter entitled “Summary of the Final Report of the Truth and
Reconciliation Commission of Canada”.

6 years have elapsed since you provided your report during which this action was finally
certified as a class action pursuant to Ontario’s Class Proceedings Act, 1992, S.0. 1992, c. 6.
That occurred on March 27, 2015, when the Court of Appeal for Ontario denied the Attorney-
General of Canada leave to appeal the December 2, 2014 decision of the Ontario Divisional
Court dismissing the appeal by the Attorney-General of Canada from the September 27, 2013
decision of the Honourable Justice Belobaba of the Ontario Superior Court granting certification
to the action.

137 Church Sireet, Toronto, Ontario M5B 1Y5 t 416 360.5952 f 416.360 1350 toll free 1.866.360 5952 wilsonchristen.com
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We have provided you with the pleadings, referring to the Plaintiff's July 29, 2015 “Fresh As
Amended Amended Statement of Claim” and the Defendant’s September 25, 2015 “Amended
Statement of Defence”.

The case is now subject to case management with a trial date scheduled to commence in October
2016. '

I would ask you, please, to review your report and to provide us with whatever further
observations or opinion you wish to give, having regard to the passage of time, and the events
during that time including, but not limited to, the observations of the Chief Justice of Canada and
those from the Truth and Reconciliation Commission. You may decide that the observations in
your original report are sufficient. Or, you may choose to offer further observations. Without, in
any way, directing or restricting that which you may or may not comment upon, questions of
interest to our client and to the Class for whom she acts as the representative Plaintiff, may
include:

i) Do children who have suffered the experiences of those in the 60’s Scoop have difficulty
with recognizing and, or coming to terms with the experience of a loss of a cultural
identity?

ii) If surviving children of the 60’s Scoop do experience such difficulty, why is that?

iii) How, then, if at all, do the comments of a non-First Nations’ Chief Judge of Canada -
those which we have sent to you - have upon them to reconcile their experience with their
present functioning? Does this question suffer from an assumption that the survivors of
the 60’s Scoop would even know of the comments of a non-First Nations’ Chief Judge?

iv) What impact, if any, does a chapter from the Truth and Reconciliation Commission have
upon survivors in terms of their capacity to recognize and come to terms with the
experience of a loss of cultural identity?

v) Can you contrast that said by the Chief Justice or a Commission with the impact of
participation in a class proceeding where each survivor becomes a2 member of a class of
persons seeking justice, and which group of people have endured close to 6 years of
aggressive litigation carried out by Canada who has vigorously denied the fact of their
experience and vigorously resisted their desire to form a class proceeding?

I emphasize no further comment need be added to your first report, and that you may choose to
comment as you choose with or without regard to these questions. My purpose in inviting you to
consider writing a supplementary report is only to ensure that, if you have further comment to
make, by reason of the remarkable passage of time since your original report, you may provide
it.

We will require any further report no later than January 31, 2016.
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You may look to my office for the satisfaction of your reasonable fees for services rendered.
Please always keep in mind that, as an expert, your duty is to the Court, to assist the Court in its
consideration of the issues by receiving the input of individuals who are able to draw upon their

experience and knowledge to provide independent and impartial evidence.

Yours sincerely,
WILSON CHRISTEN LLP

i )
Jeffery Wilso

IWAld

c.c. Marcia Martel
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DR. ANA BODNAR
CLINICAL PSYCHOLOGIST

124 Merton Street
Suite 202A
Toronto, Ontario
M4S272
416-765-2141

March 1, 2016

Dear Mr. Wilson,

In response to your query regarding the hpdating of my report to you in 2009, please
find my responses below: '

Since my 2009 report on the 60s Scoop almost seven years have passed. In that report
I outlined the importance of having strong connection to Aboriginal culture and
language as being central to identity and mental health. The intervening years have
only highlighted and brought to the public eye the recognition of the central role of
culture in well-being.

The period since 2009 has seen the landmark events of the Truth and Reconciliation
Commission as well the acknowledgement and public apology in Manitoba for the
damage done as a result of the 60s scoop. Currently, there is much more public
discussion about Aboriginal issues in Canada, including the upcoming inquiry into the
missing and murdered Aboriginal women. Sadly, there continues to be a multitude of
serious problems for Aboriginal people of Canada, including social, economic,
educational and mental health difficulties. The rates of Aboriginal suicide continue to
be much higher than for the Canadian population as a whole. On January 22, 2016 we
witnessed the tragic loss of four lives, as well with seven injured, in the shootings in
La Loche First Nations, Saskatchewan, a community that riddled with high suicide
rates and many other social and mental health problems.

Through the many stories of residential school survivors collected during the Truth
and Reconciliation Commission hearings, as well as public statements made by
survivors of the 60s Scoop, we can understand even more clearly the devastating role
that the loss of connection with one’s culture and language has on both individuals
and communities. The term “cultural genocide” is being used in Aboriginal and
scholarly circles in Canada and has been recognized by Canada’s Chief Justice
McLachin. We can see the same assimilationist policies underlying both the
residential schools and the 60s Scoop, in that the aim was to take the Indian out of the
child.



This policy was formally set out in 1883 by Canada’s first Prime Minister, John A.
Macdonald:

“When the school is on the reserve the child lives with its parents, who are savages; he is
surrounded by savages...Indian children should be withdrawn as much as possible from the
parental influence, and the only way to do that would be to put them in central training
industrial schools where they will acquire the habits and modes of thought of white men." 1

We now have a Liberal federal Canadian Government that has promised to implement
all of the recommendations of the Final Report of the Commission. Many are now
watching and waiting to see how the promises will turn into reality as the new
government moves forward.

The 94 recommendations that emerged from the Truth and Reconciliation
Commission set out a fundamental restructuring of the relationship between the
government of Canada and First Nations peoples with an equal and respectful
relationship. There are detailed recommendations in many areas, including child
welfare, education, health, justice, and a call to implement the United Nations
Declaration on the Rights of Indigenous Peoples. It is of note thatthe
recommendations begin with the issue of Child Welfare that clearly delineate the
central role of cultural knowledge and culturally appropriate placements:

“We call upon the federal government to enact Aboriginal child-welfare legislation
that establishes national standards for Aboriginal child apprehension and custody
cases and includes principles that affirm the right of Aboriginal governments to
establish and maintain their own child-welfare agencies. ii. Require all child-welfare
agencies and courts to take the residential school legacy into account in their
decision- making. iii. Establish, as an important priority, a requirement that
placements of Aboriginal children into temporary and permanent care be culturally
appropriate.... We call upon the federal, provincial, territorial, and Aboriginal
governments to develop culturally appropriate parenting programs for Aboriginal
families.” 2

These recommendations can be seen as a public formalizing of the same issues that
been under discussion for many years by Aboriginal and non-Aboriginal individuals,
communities and service providers, as well as in the professional and academic
literature in these areas.

As part of my over 20 years of experience in working with First Nations communities,
I had the opportunity to act as a mental health support staff at the Truth and
Reconciliation Commission Closing Ceremonies in Ottawa in June 2015 and heard
many stories of Aboriginal peoples and all that they suffered through the loss of their
culture and families. Some individuals shared their stories for the first time in 40
years and wept as they recalled the deprivations and abuse they suffered, including
the punishments they received when they expressed their Aboriginal culture and
identity in any way. We know that not all of the children who were taken in the 60s
Scoop were abused or mistreated, but we do know that they were forcibly taken from
their families and lost their connection to their fundamental identities and histories.
In this way they share the legacy of those who were forcibly taken to residential
schools. ’
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The process of the Truth and Reconciliation Commission dramatically brought to
light the breadth and depth of the cultural losses through residential schools and the
further “historic trauma” “intergenerational trauma”, and “transgenerational trauma”,
which are well-recognized syndromes discussed by scholars and mental health
Professionals. 3

We can legitimately conclude that children lost to the 60s Scoop suffered the same
trauma and mental health problems as those who were deprived of their culture in
residential schools.

Residential schools and the 60s Scoop

Residential schools were active during the time period of the 60s Scoop, with the last
school closing in the late 1990s. As such, the Aboriginal community suffered the
combined impact and losses of these two events. We have also seen that some of the
parents of the children taken in the 60s Scoop were themselves residential school
survivors. Children who grew up in residential schools did not have the experience of
positive parenting and therefore did not have a model on how to parent their own
children, thereby passing along intergenerational trauma.

From the perspective of commonly shared cultural identity, the Indian Residential
Schools and the 60s Scoop reinforced one and other and can be seen as expressions of
the same official government attitude and practice of “taking the Indian out of the
child”. These practices resulted in a further denigration and destruction of Aboriginal
culture and values. :

The impact at the community level arising from the policies of the residential schools
and the 60s scoop had the same outcome: children being forcibly removed from their
families and their communities. Lack of understanding of cultural practices of child-
rearing was a contributing element that led to the removal of children in the 60s
Scoop. For example, in Anishnabe culture, the extended family is often actively
involved in the day-to-day child-rearing practices of a particular child. If this style of
parenting is not understood on the part of a child welfare worker, the child’s parents
could be judged as being negligent, which could then to the removal of the child. The
child is being taken out of a web of familial relationships, including exposure to
crucial traditional teachings of the elders in the home.

Regarding historic trauma:

“The trauma experienced as a result of the residential school experience has built
upon trauma from earlier forms of injustice and oppression, and continues to be built
upon by contemporary forms such that the trauma is cumulative, with oppression and
abuse becoming internalized, leading to a sense of shame and hopelessness that is
transmitted and built upon through the generations. Over an extended period of time,
the effects of this trauma can reverberate throughout an entire population, resulting
in a legacy of physical, psychological, and economic disparities that persist across



generations. Not only are individuals and families affected, but their communities are
affected as well, resulting in responses such as social malaise, weakened social
structures and high rates of suicide that become second-order effects. This chronic
exposure to trauma has manifested in individual symptoms such as anxiety,
depression, grief, addictions, and self-destructive behaviours within generations of
Aboriginal people.”4

Manitoba Apology for 60s Scoop: June 18, 2015

It was not until June 18, 2015 that there was public government recognition of the
tragedy of the 60s Scoop, when Manitoba premier Greg Selinger made a formal
apology to those taken in the Scoop, and to their families and communities:

"I would like 1o apologize on bekalf of the Province of Manitoba for the 060s Scoop --
the practice of removing First Nation, Metis and lnuit children from their families
and placing them for adoption in non-Indigenous homes, sometimes far from their

Jome community, and for the losses of culture and tdentity to the children and their
Jfamilies and communilties,” ... "With these words of apology and regrei, [ hope thar all
Canadians willjoin me in recognizing t7is kistorical injustice.” 5

At the gathering for the Manitoba apology and in other settings, some survivors of the
60s Scoop shared their stories and reported:

“Being raped by an adoptive father and becoming pregnant at age; being sent to a
Jarm in Minnesota and being consistently beaten by an adoptive parent; being taken
as a newborn from a mother who was a residential school survivor, where the Joster
care was 1o be for 6 months, but turned into a permanent adoption in the USA, not
having knowledge of their Aboriginal identity for over 20 years and losing
connections with parents, exiended families and communities; thinking they were of a
French cultural background but being taunted in school because of their Aboriginal
coloring and features, being separated from one s siblings lhrough the 60s scoop and
losing all connection with them. " 6

Although the Manitoba apology is seen as significant, there is still doubt as to what
the real positive impact will be. One survivor stated:

"How can you apologize when you don'’t know what you are apologizing for? ' she
- sald "So how can that be an apology when you don't know my story [or] the
thousands of other stories and the horrible things?” 6

Though Manitoba apology is seen as a first step in the recognition of the wrongs
carried out by the Canadian government, First Nations leaders and community
members have stated that the apology is not enough, and that there must be a plan for
a commission, for compensation and for the reunification of families.



If there is no meaningful follow up from the Manitoba apology, it is likely that
Aboriginal individuals, those directly affected by the 60s Scoop as well as the
community at large, would again experience another betrayal by the Canadian
government and its institutions. Promises made but then broken lead to deeper levels
of mistrust and loss of hope of full healing. This can also lead to greater psychological
distress and dysfunction.

In answering specific questions:

1. Do children who have sufferéd the experiences of those in the 60s Scoop have
difficulty with recognizing and/or coming to terms with the experience of a loss of
- cultural identity?

Yes, it is my professional opinion that these children, now adults, clearly continue to
have severe difficulty in coming to terms with the experience of a loss of cultural
identity.

2. If surviving children of the 60s Scoop do experience such difficulty, why is that?

The children who were in the 60s Scoop were placed in foster care, largely in non-
Aboriginal homes, at an intensely formative part of their lives. Some did not even
have knowledge of their own identity as Aboriginal, and did not have any experience
of or connection to their Aboriginal culture. As children, they likely absorbed the
prejudices and negative stereotypes about Aboriginal people in the community at
large. Even when they discovered their own Aboriginal heritage, or reconnected with
it, they would have the additional burden of coming to terms with these internalized
negative views, at the same time as trying to reclaim their identity.

Since, as outlined in my report of 2009, cultural identity is a fundamental building
block of the self and positive mental health, these children grew up with a confused
sense of self, a lack of belonging, and also with a potential for self-hatred. In my own
clinical experience, I have worked with First Nations individuals who only found out
that they were Aboriginal as young adults or older, and had internalized the harsh
negative judgements about Indian-ness, which often led to a profound sense of shame.
They presented with inner conflict, depressed mood, identity confusion, and an
overall sense of lack of belonging.

Because the children taken in the 60s Scoop already experienced disruption from their
own families and communities, the additional loss of culture and connection to their
history complicates the profile. These double losses have contributed to lower self-
esteem, identity confusion, substance abuse, difficulties in creating positive
relationships and establishing positive life paths, feelings of betrayal, and a host of
other psychological disorders.
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In agreement with Justice Perell’s summary of psychiatrist Dr. Harvey Armstrong’s
comments regarding the 60s Scoop:

“The effect of this policy was loss of culture, loss of language, loss of ability ro parent
as aboriginal person, loss of identipy, increased rate of psychoparhology, confused
identity formulation, psychiatric disorders, substance abuse, emotional isolation,
violence, unemploymer, feelings of betrayal, and extreme lack of emotional
artachment”. 7 (See also Dr. Armstrong s comments on identily formation) 8

In my clinical practice, I have worked with Aboriginal individuals, separated from
their culture, who have experienced fundamental discord, shame and confusion. The
initial step of the healing journey is to address the psychological complexity of their
loss of Aboriginal cultural history and connection. The experience of loss of culture
and language is also a major factor in depression and suicidality. 9

In my capacity as the Consulting Psychologist for the Aboriginal Mental Health
program at the Centre for Addiction and Mental Health (2001-2009), our team
recognized the central role of the reclaiming of culture as the fundamental building
block to healing from damage done by the loss of cultural identity. This program
included, and still includes, an Aboriginal Elder as an intrinsic member of the team,
and cultural experiences and teachings are offered as the basis of the therapeutic

program. 10 .

The program also recognizes the many nations that comprise Aboriginal culture, to
avoid falling prey Pan —Indianism.

The Truth and Reconciliation Commission recognized that healing and reconciliation
have an essential spiritual dimension. This spirituality is empowering and supports the
sense of personhood and action.

First Nations Mental Wellness Continuum Framework and Healing

In January 2015, Health Canada published the First Nations Mental Wellness
Continuum Framework. This document, the product of collaboration between the
Government of Canada and Aboriginal stakeholders, highlights culture as the
foundation to healing. In this framework:

“Culture, like language, is spirit-centred. Culture expresses language and the
worldview it contains. Culture is manifested in the unique ways of living

ard being in the world While culture is not static or homogeneous across First
Nations in Canada, there are common fundamental principles. ldentity,
relationships, purpose, and meaning are all anchored by culture s unique way of
seeing, relating, being, and thinking. ” 1/
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3. How then, if at all, do the comments of a non-First Nations Chief
Judge of Canada have upon them to reconcile their experience with
their present functioning? Does this question suffer from an
assumption that the survivors of the 60s scoop would even know of
the comments of a non-First Nations Chief Judge?

In a lecture entitled “Reconciling Unity and Diversity in the Modern Era: Tolerance
and Intolerance”, delivered on May 28, 2015, Chief Justice McLachlin acknowledged
that there has been intolerance and persecution of First Nations individuals and
communities in Canada over many centuries. She recognized that the 19" century
colonialist practices towards the First Nations had “ an ethos of exclusion and cultural
annihilation”, in which the First Nations were denied the right to vote, engage in
cultural and religious practices and were forcibly taken to residential schools. She
quoted the well-known phrase of John A. McDonald that the aim of these policies was
to “take the Indian out of the child”. She also recognized the term “ cultural genocide”
as reflective of the profound damage of these practices. Justice McLachlin also said
that tolerance is the only viable path to take, and that this would lead to reconciliation.
Although she did recognize government’s past injustices towards Aboriginal peoples,
there was no acknowledgement of the ongoing difficulties in the government’s
relationship with First Nations communities and the impact on the lives of Aboriginal
peoples today.

I would conclude that survivors of the 60s Scoop might feel some relief at hearing a
statement from the Chief Justice of Canada acknowledging that the government’s
assimilationist policy towards Aboriginal people was very wrong. But there could
well be a sense that this is insufficient since the current problems of Aboriginal
peoples and a plan of committed action are not addressed. Without action, these
statements by the Chief Justice could well be perceived as continuing rhetoric.

With regard to the question that the Chief Justice is non-First Nations, the most
important factor is whether there is substantial action taken by the Canadian
government to create policies that are translated into concrete action.

4. What impact, if any, does a chapter from the Truth and
Reconciliation Commission have upon their capacity to recognize and
come to terms with the experience of a loss of cultural identity?

The Summary of the Final Report of the Truth of the Truth and Reconciliation
Commission clearly outlines the policy of cultural genocide that was adopted by the
Canadian government:

* The Canadian government pursued this policy of cultural genocide because it
wished to divest itself of ifs legal arnd financial obligations to Aboriginal pegple and
o gain control over their land and resources. {f every Aboriginal person had been

absorbed into the body politic | there would be no reserves, no freaties and no
Aboriginal rights 12



The report outlines the harsh manner in which Aboriginal culture and language was
denigrated and suppressed. It also refers to the denigration of the parenting skills of
Aboriginal parents and the outlawing of Native cultural and religious practices.

[ believe that the recognition and naming of “cultural genocide” can be a helpful first
step for an Aboriginal person who has been disconnected from their culture, since this
naming brings this tragedy out of the shadows as a collective experience. The
contextualizing of individual difficulties within a larger historical framework is
crucial in helping Aboriginal people to move from isolation and self-blame to healing.

In my clinical experience, with both residential school survivors and 60s Scoop
survivors, Aboriginal cultural identity may not be so easy to reclaim. When there is
such a profound severing of connection with one’s culture and an internalization of
prejudices and negative stereotypes about being Native, it becomes necessary to work
through cultural self-hatred and develop a positive relationship with one’s Aboriginal
cultural identity.

5. Can you contrast that said by the Chief Justice or a Commission
with the impact of participation in a class proceeding where each
survivor becomes a member of a class of persons seeking justice, and
which group of people have endured close to 6 years of aggressive
litigation carried out by Canada, who has vigorously denied the fact
of their experience and vigorously resisted to form a class action
proceeding? :

~ Clearly, there is discrepancy between the statements regarding tolerance and
reconciliation as shared by Chief Justice McLachlin in her talk of May 28, 2015, and
the drawn out struggle over 6- year long struggle involved in the certification of the
60s Scoop as a class action suit. Whether or not the 60s Scoop survivors have direct
knowledge of Chief Justice McLachlin’s lecture, Survivors and their families and
communities are aware of the fact that there has been a significant delay in the
certification. The difficult path in reaching certification, with its corresponding delay,
could easily be seen as a dichotomy between word and action, a hypocrisy which
could well lead to a further sense of betrayal and disenfranchisement for 60s Scoop
Survivors.

The question remains as to how the words of government apologies, as in the 2008
apology for the government’s role in residential schools, by then Prime Minister
Stephen Harper, translate into specific action.

For those touched by the class action suit and for the wider community affected by the
60s Scoop, the delay in certification reflects the government’s lack of
acknowledgement of the seriousness of the event. It has quite likely led the group to
experience greater levels of disenfranchisement and disrespect, exacerbating the
impact of the Scoop. This could lead to a political, social and psychological setback,
making healing even more difficult. The fact that the trauma of the 60s Scoop has



been named, but there has been no significant resolution, would only add to the
psychological suffering of those involved.

I hope that this response has been helpful in outlining my comments regarding
updating my report of 2009. Thank you for the opportunity of commenting on these
important issues.

e Bt

Dr. Ana Bodnar, C. Psych.
Clinical Psychologist
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1. Honouring the Truth, Reconciling for the Future: Summary of the Fina! Report of the Truth and
Reconciliation Commission. Truth and Reconciliation Commission of Canada. Page 2.

2. http://www trc.ca/websites/trcinstitution/File/2015/Findings/Calls_to_Action_English2.pdf

3. Intergenerational Trauma from a Mental Health Perspective: In: Journey to Healing
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need to know: 2014
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7. Summarized by Justice Perell, in the Superior Court File of September 27, 2013,
ONSC5637. Court File NO: CV-09-372025-CP, p 4
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experience of the Indian child who confronts the period identity with the breach of trust and betrayal
for himself and his people, as he experiences it”.

(2013, ONSC5637. Court File NO: CV-09-372025-CP. ;. P. 5).}

9. “Perspectives on Aboriginal Suicide: Movement toward Healing”. Ana Bodnar, In: Journey to
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10. “The Role of the Elder in Mental Health Treatment”, Ana Bodnar, Native Social Work Journal,
2010.
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continuum index-eng. php#s3a), p. 33

12. Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and
Reconciliation Commission. Page 3
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The observations, noted above, arising from my clinical experience are
consistent with academic studies and reports. A brief listing of
references is included below:

Honouring the Truth, Reconciling for the Future. Summary of the Final Report of the
Truth and Reconciliation Commission of Canada, 2015.

Reconciling Unity and Diversity in the Modern Era: Tolerance and Intolerance.
Remarks of the Rt. Hon. Beverley McLachlin, P.C. At the Agha Khan Museum.
Toronto, May 28, 2015.

Justice Perell, in the Superior Court File of September 27, 2013,
ONSCS5637. Court File NO: CV-09-372025-CP.

Residential Schools and Aboriginal Parenting: Voices of Parents. Jean La France,
Don Collins. Native Social Work Journal. Volume 4 (1). 2003.

“The Role of the Elder in Mental Health Treatment”, Ana Bodnar. Native Social
Work Journal, Volume 7. 2010.

“Perspectives on Aboriginal Suicide: Movement toward Healing”. Ana Bodnar, In:
Journey to Healing Aboriginal People with Addiction and Mental Health Issues
What health, social service and justice and workers need to know

Edited by Peter Menzies and Lynn F. Lavallée, CAMH: 2014

“In Search of Identity: Supporting Healing and Well-Being in Youth”, Lynn F.
Lavallée and Kelly Anne Fairneym, In: Journey to Healing Aboriginal People with
Addiction and Mental Health Issues: What health, social service and justice and
workers need to know. Edited by Peter Menzies and Lynn F. Lavallée, CAMH: 2014
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Court File No. CV-09-372025-CP- -

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
MARCIA BROWN and-ROBERTF-COMMANDA
Plaintiff
-and —
THE ATTORNEY GENERAL OF CANADA
Defendant
ACKNOWLEDGMENT OF EXPERT'S DUTY

1. My name is Dr. Ana Bodnar. [ live in the City of Toronto, Province of Ontario.
2. [ have been engaged by or on behalf of the Plaintiff, Marcia Brown, to provide evidence in
relation to the above-noted court proceeding.
3. I acknowledge that it is my duty to provide evidence in relation to this proceeding as follows:

(a)  to provide opinion evidence that is fair, objective and non-partisan;

(b)  to provide opinion evidence that is related only to matters that are within my area of
expertise; and

(c) to provide such additional assistance as the court may reasonably require, to determine a
matter in issue.

4. [ acknowledge that the duty referred to above prevails over any obligation which [ may owe to
any party by whom or on whose behalf I am engaged.

Date: March 1, 2016 y e /%o/’—\
N4 Signature

NOTE: This form must be attached to any report signed by the expert and provided for the
purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Court File No. CV-09-00372025-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MARCIA BROWN and-ROBERT-COMMANDA
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA
Defendant

PLAINTIFF’S DAMAGES RECORD
(Volume 2)

April 28, 2017 - WILSON CHRISTEN LLP MORRIS COOPER
Barristers Barrister
137 Church Street 99 Yorkville Avenue, Main Floor
Toronto, Ontario Toronto, Ontario
MSB 1Y4 MS5SR 3K5

Jeffery Wilson (LSUC # 17649K) (LSUC # 15904C)
Jessica Braude (LSUC # 64806F) Tel: (416) 961-2626
Tel: (416) 360-5952 Fax: (416) 961-4000
Fax: (416) 360-1350 Email:cooper@cooperlaw.ca
Email: jeffery@wilsonchristen.com
jessica@wilsonchristen.com

Counsel for the Plaintiff



TO:

DEPARTMENT OF JUSTICE
Ontario Regional Office

The Exchange Tower

130 King Street West

Suite 3400, Box 36

Toronto, Ontario M5SX 1K6

Owen Young (LSUC # 17656Q)

Gail Sinclair (LSUC # 23894M)

Michael Bader, Q.C. (LSUC # 127660)

Tel: (416) 952-2369

Fax: (416) 954-8109

Email: Owen.Young@justice.gc.ca
Gail.Sinclair@justice.gc.ca
Michael. Bader@)justice.gc.ca

Counsel for the Defendant
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1.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

TUESDAY, FEBRUARY 23, 2010

MARCIA SALLY SUSAN BROWN (SWORN)

EXAMINED BY MR. OWEN YOUNG:

1. Q.
the record.

A.

2. Q.
A.

Can I have your full name, please, for

My name is Marcia Sally Susan.
Sorry, Marcia?

Marcia Sally Susan Brown. There's a

whole other buncha names to that but....

Well, I'm sorry. I didn't ask the

question to pry into your middle names there.

Yeah.

I was just asking...
Yeah.

...for the basics.
Yes.

So we knew it was you.

Yes, that's the basics. That's the

Good. Marcia, you swore an affidavit in

It's dated May 15th, 2009. Do you have a

copy of it in front of you?

3. Q.
A.
4. Q.
A.
5 Q.
A.
6. Q.
A.
basics.
7. Q.
this case.
A.
8. Q.

Yes. It appears to be the copy., yes.

And it's the one taken from the motion

record? If you flip to the front, you'll see that's

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net
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10.

11.

12.

13.

14.

15.

16.

17.

2.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

what it is.

A. Yes.

Q. All right. That's your affidavit?

A. It appears to be so, yes.

Q. All right. That was sworn, not fully a
year ago but...

A. Mm-hmm.

Q. ...three-quarters of a year ago. Have
you had a chance to read it...

A. Yes.

Q ...today?

A. Not today.

Q Yes. Recently.

A Yes, recently, yes.

Q. And are there any changes that you want
to make to it before we start? Any updates?

A. No.

Q. Also in the motion record, and it's, I
think, Exhibit "A" to your affidavit, is a copy of the

statement of claim?

A. Yes.

Q Do you have it there?

A. Yes.

Q. Now, in your affidavit, you say that the

statement of claim accurately sets out the facts of my

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: cris@onlink.net

7126



10

15

20

25

18.

19.

20.

21.

3.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

case and this proposed class proceeding. Have you had
a chance to read the statement of claim recently?

A. Yes.

Q. Does it still accurately set out the
facts of your case and of the proposed class
proceeding?

A. Yes.

Q. The other thing that I just want to make
sure that you have seen is--are two documents, and
they're here: One is called a request for
particulars, and let me show you that one. Have you
seen that document before?

A. I've seen a lot of documents, so I'm

not--where in here would this be?

Q. It's actually not in there. It took
place.... It was an exchange between lawyers that
followed that document. If you haven't seen it

before, don't be shy about Saying so, or if you don't
remember it, don't be shy about saying so.

A, I can tell you that' if somewhere I had
my signature to something, I have read it. I just
have read a lot of things.

Q. Yes, okay. Well, let's just stop with
that one for a moment, just if you can close it up

because here's a related document, which is an answer

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net
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22.

23.

24.

25.

26.

4.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

to it from your lawyers. It's a response to a request
for particulars. And, again, don't be shy about

saying you haven't read that...

A. This....

Q. ...before...

A. The same...

Q. Because...

A. The same thing.

Q. ...I'll tell you, Marcia.

A. I.

Q. If I.... If you haven't read them

before, I'm going to give you a moment to read them;
in fact, I'll leave so if you want to talk about them
with Mr. Wilson off-the-record, you may, so that
you're fully up-to-date on them. All right? So
you'll have ample time to read them. So, if you don't

recognize it, rest assured you'll get some time to

read it.

A. Very good. I would like.... I'm....

MR. WILSON: You have received it.

A. I have received.... I know that there
is.... I don't have any doubt that I haven't seen it

and that I haven't read it. It's just that I haven't
read it recently.

MR. YOUNG: Q. Yes. Fair enough.

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811

E-mail: crrs@onlink.net
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27.

28.

29.

30.

31.

5.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

A. So..

Q. Fair enough. Well, then, before I give-
-take a little break to give you a chance to read them
because I want you to be comfortable with them, the
other thing that I have that you may not have seen is
a letter from Mr. Wilson, which includes a--the terms
of a proposed draft order, and it includes two things:

one 1s a description of the class and then some
common issues. And you may not have seen that before,
or, if you did, it was buried amongst paper.

A. No. It would have been.... It would
have come to me, knowingly, and I would have
recognized it as what it was.

Q. Okay. I do plan to ask you some
questions about all three of those things, so if....

A. Yes.

Q. What I would like to do is go off the
record briefly and give you a few minutes to read them
and, as I said, we'll leave. I'm not sure you'll have
a lot of questions for Mr. Wilson, but it gives you a

chance to talk about them beforehand.

Oh, yes.
Q. All right?
A. Yeah, that's good.
Q. Okay.

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Okay.

32. Q. We'll take our water here, too.

OFF RECORD

33. Q. Now you've had a chance to have a look
at them?

A. Oh, vyes.

34. Q. Okay. Now, the affidavit is already in
the record, and the statement of claim is already in
the record.

A. Mm-hmm.
35. Q. But let me just make sure I've got these

in the right order. Here 1is the request for
particulars.
MR. YOUNG: Do you have any objection if we
mark that as Exhibit 1, Mr. Wilson?
MR. WILSON: No.
EXHIBIT NUMBER 1: Request for Particulars.

Produced and marked.
MR. YOUNG: Can we have a.... Even if we
write on it here. And the response to the
request, with the covering letter of August
7th, 2009, we could mark as Exhibit Number
2.
EXHIBIT NUMBER 2: Response to the Request

CRRS
(Chrétien Reaitime Reporting Services) inc.
Appointments: (705) 267-1811
E-mall; crrs@onlink.net
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36.

37.

38.

7.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

for Particulars, with the covering letter of
August 7th, 2009. Produced and marked.
These stamps say "for discovery" on it, but
I'm sure we could figure out the difference.
MADAM REPORTER: Number 2 is called?

MR. YOUNG: It's a Response to Request for
Particulars, and it's wunder <cover of a
letter of August 7th, 2009. And the last
thing, if we could mark it as Exhibit 3, is
the draft order and draft schedule of common
issues under cover of a letter of December
21st, 2008S.

EXHIBIT NUMBER 3: Draft Order and draft

Schedule of Common Issues under cover of a
letter of December 21, 2009. Produced and
marked.

Q. Now, the last thing is, if I can Jjust
take you to the statement of claim, which is in the
motion record here. It's Exhibit "A" to vyour
affidavit. Here it is.

Oh, yeah. It would be in here.
Oh, you've got one?

Oh, yeah, I got one.

o » O p

Perfect. Paragraph 6 of your affidavit

refers to an agreement made December 1lst, 1965, which

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (706) 267-1811
E-mail: crrs@onlink.net
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39.

40.

41.

42.

43.

8.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

is described here as the Canada Ontario Welfare
agreement between Canada and Ontario. Paragraph 6 of
the statement of claim. You'll see if you could head
on another couple of pages, you'll...

A. Oh, they....

Q. ...find they're numbered.

A. Great. Sorry. There. Yes.

Q. Okay. It refers to the Canada Ontario
welfare agreement of December 1lst, 19657

A. Yes.

Q. Have you had an opportunity to read
that?

A. This, as in number six, yes.

Q. Not paragraph 6 but the agreement that
it refers to, the December 1lst, 1965 agreement,
between Canada and Ontario?

A. Sections of it.

Q. Okay. Are you aware of any amendments
to that agreement made after December 1st, 1965 which
expanded from Indians resident on a reserve to
something broader? Aboriginal people? Other Indians,
other than just Indians on reserves?

MR. WILSON: Well, how....

A. I...

MR. WILSON: Just one second. There's no

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

evidence of that put forward by Canada

SO.

MR. YOUNG: Q. I'm just asking if you're
aware of any amendments--and if you need to assist
her, Mr. Wilson, that's fine. Are you aware of any
amendments to this agreement made after 1965, which
expanded its terms to include anything, other than
Indians on reserves?

A. Wouldn't that agreement have occurred
with Canada, and you wouldn't need to ask me that
question?

Q. Can I assume that the answer to the
question is you're not aware of any anyway.

MR. WILSON: Well, but my issue with it is

that it, with respect, unless I'm

misunderstanding, there's no.... The.

There's no evidence that you have filed as

to there being any amendments to that

agreement so....

MR. YOUNG: But I'm not limited to cross-

examining on evidence that we may have

filed, Mr. Wilson. Surely, I'm entitled to
ask questions about the evidence in the case
that you've put forward.

MR. WILSON: That's right, but that's

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net
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46.

10.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

not.... So.... But you're asking a
question that is not from the evidence that
we put forward. You're asking a questicn--I
don't know. Is.... Are there any
amendments?

MR. YOUNG: No. I'm....

MR. WILSON: You haven't told us.

MR. YOUNG: Let me rephrase my gquestion.

MR. WILSON: Yes.

MR. YOUNG: I didn't ask if there are
amendments. I just asked if she was aware
of any amendments made to the agreement that
expanded its terms from Indians on reserves
to anything broader than that, and if she's
unaware, she can say that. If she is aware,
she can tell me.

MR. WILSON: So, are you aware? If you're
not aware, just say you don't know.

WITNESS: No. .

MR. WILSON: Okay.

WITNESS: Not my....

MR. YOUNG: Q. Now, in your statement of

claim-- if I can just start there--I'm going to ask
you to 1look at the three documents here. One 1is
the. In your statement of claim on page 7, I

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appolintments: (705) 267-1811
E-mail: crrs@onlink.net
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47.

48.

49.

50.

51.

52.

53.

11.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

think, of the record, but it's paragraph 2(d). Do you
have that paragraph? I just want to make sure you've
got it in front of you.

A. Page? Seven?

Q. Well, there's two numbers at the top,

unfortunately. One says...

A. Page 7.

Q. .7, and one says 4.

A. Four. Okay, I got...

Q. All right.

A. ...7 and 4. Okay.

Q. And it.... Do you see the sub "(d)"?

A. Yeah.

Q. The (d) in brackets, and it says...

A. "D".

Q. ..."class." "Class or class members..."
A. Yes.

Q. "...refer to the approximately 16,000

Aboriginal persons who, as children in Ontario were
exposed to the consequences of the defendant's breach
of fiduciary obligation, duty of care and protection
of Aboriginal rights and identity, genocide during the
class period in excluding those who were members of
the class in action," and then it's got a number,

"00CV192059CP in the Ontario Superior Court of

CRRS
(Chrétien Realtime Reporting Services) Inc.
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54.

55.

56.

57.

58.

12.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Justice, i.e. residential schools abuse class action."
A. Yes. TI.
Q. 1I've read it accurately to you?
A. Yes.

Q. Now, if I could ask you to look at the
request for particulars, which 1s Exhibit number 1.
Now, if you go to the back of that. I think it's the

second last page.

A. Okay.

Q. It says, "particulars identifying the
class, as pleaded." Do you see that...

A. Yes.

Q. ...heading? And then it just says, "The
statement of claim," and it carries on with a
description.

A. Yes.

Q. And then it puts "the class, as
proposed, (a) present day 1living adults who, as
children, were either first ©Nation registered or
status Indians, First Nation non-status Indians, Metis
or Inuit, and who in the period from December 1, 1965
to December 31, 1984 were apprehended in Ontario by
child welfare authorities and removed from their
Aboriginal families and communities and placed in the

care of non-Aboriginal adoptive or foster homes, and

CRRS
(Chrétien Realtime Reporting Services) inc.
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58.

60.

61.

62.

13.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

who suffered the losses, as pleaded because they were
thereby systematically denied the opportunity to
preserve their Aboriginal identity, but excluding
those who are members of the class Ontario Superior
Court action number," and then it has exactly the same
number we just...

A. Yes.

Q. ...read, the residential schools action.

So you've seen that one?

A. Yes.

Q. Now, if I could take you to Exhibit
Number 2, which is the response to particulars, and
agaih, I think you have to flip to the very last page,
and just a little bit down on that last page, it says,
"Part 3, the class described in the statement of
claim." Do you see that? Just above where it says,
"July 31st, 2009," there's a....

A. No.

Q. I think it's on the page on your right
there. The very last page.

A. Okay. The (inaudible). All right.

Q. And it's referring to the thing we've
just 1locked at, Exhibit 1. It says, "This is an
accurate description."

A. Yes.

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: grrs@onlink.net
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63.

64.

65.

66 .

14.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Q. Do you see that? Okay. Now, if I could
take you to Exhibit 3. Here is Exhibit 3.

A. Okay.
Q. Now, here, you have to go.... I think
it's the second last page, and it begins.... It's got

a heading in bold at the top that says, "draft order
and draft schedule." Do you see that part?

A. Yes.

Q. Okay, so we're on the same page. And it
has a draft that says, "the court orders that the
class be described as," and then it lists them, with
lower case, Roman Numerals, "Aboriginal persons, and
who were children in Ontario between the years 1965
and 1984, and_who were removed from their birth homes
and who were removed from their indigenous
communities, and who were placed in non-Aboriginal
settings during their childhood, either through state
sancticned orders of guardianship, wardship, custody,
or adopticn, and who, in consequence of which they
lost connection to their indigenous culture and
identity during their childhood." You've seen that.

A. Yes.

Q. All right. Now, these are different in
one really important respect, and that is, it doesn't

refer to that class action number, with the long

CRRS
(Chrétien Realtime Reporting Services) inc.
Appointments: (705) 267-1811
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15.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

number that we just read, the residential schools
class action. Is that to be included or not to be
included?
MR. WILSON: It's to be included.
MR. YOUNG: So.
MR. WILSON: It is exclusive of that.
MR. YOUNG: It's excluded. So, even....
I'm to read--just so I've got it totally
straight. When I read this draft order, I'm
to read it as if it includes an item number
7, which is the exclusion of the people in
that class...
MR. WILSON: 1In that....
MR. YOUNG: ...action, with the number.
MR. WILSON: That's correct.
MR. YOUNG: Okay. Now, of these three, and
we have the statement of claim, we have the
response to the request for particulars and
the draft order. We now cleared up the
question of the residential schools class
action. But which of these am I to question
on? Which are these--am I to rely on in
terms of being the one that's going to be
presented on certification?

MR. WILSON: All three of them, with the

CRRS
(Chrétien Realtime Reporting Services) Inc.
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67.

16.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

explanation that I just gave you.

MR. YOUNG: Sorry. What was the explanation
you gave me?

MR. WILSON: That the last document should
have included the exclusion...

MR. YOUNG: Right.

MR. WILSON: ...of those persons who were
part of a class action.

MR. YOUNG: So all three are being presented
as...

MR. WILSON: They're all part.... They're
all before the court.

MR. YOUNG: Well, I understand they're all
before the court, but which ones are the
plaintiffs presenting as the proposed class?
MR. WILSON: The proposed class are all
three of them, with the explanation that
I've given.

MR. YOUNG: And the explanation being that,
in fact, they're all to mention this--have
this reference to the residential schools
class actionm.

MR. WILSON: Exclusion.

MR. YOUNG: Okay, thank you.

Q. I understand from your affidavit, you

CRRS
(Chrétien Realtime Reporting Services) Inc.
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E-mail: crrs@onlink.net

740



10

15

20

25

68.

69.

70.

71.

72.

73.

74 .

75.

741

17.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

were born in June 19632

A.
Q.
A.
Q.

Yes.
Where were you born?
I was born in Kirkland Lake.

Were you born into a First Nation as a

registered Indian under the Indian Act?

A.

I was born into a First Nation. I do

not recall when I received my status through my

Was it earlier, or was it when you were

you received your status through your

Well, I don't know.
I mean, were you....
That's why I said....

Were you a youngster? You don't know at

all. You don't even know what...

father.

Q.
mature that
father?

A.

Q.

A.

Q.

A.

A.

Q.

A.

Q.

I.

...part of your life it was?
Well....

Whether you were young or....
They.... No. I was, like....

I'm not suggesting you're old, but when

you were young or older?

A.

I was a child. That was my mom and

CRRS
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77.

78.

79.

80.

81.

82.

83.

84.
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©18.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

dad's business, not mine. But I can tell you--say

that Temagami Band knew of a Sally Susan Mathias.

Q.

Yes. So, is that what the band is on

your status card?

A.
Q.
A.
Q.
Island and..
A.
Q.
A.
Q.

Temagami.
Temagami?
Yes.

Temagami is located--centred around Bear

Yes.
...Lake Temagami?
Yes.

It's part of.... 1Its Treaty affiliation

is Robinson Huron?

A. I think south of here is Robinson, vyes.
I'm.... I could be incorrect...

Q. But as...

A. ...on their...

Q. ...far as....

A. On their treaty, but, yeah, they're

south of here.

Q.
A,

And they're a treaty First Nation.
They're an independent treaty. They're

independent First Nation.

Q.

I'm sorry. What? They're not part of

CRRS
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86.

87.

88.

19.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

treaty or they are? I'm not understanding...

MR. WILSON: And only if you know.

MR. YOUNG: Q. ...what you mean by
independent First Nation.

A. That's all I know about Temagami Band is
that they refer to themselves as an independent First
Nation. They have INAC cards they give out, so they
have, you know.... They give out status cards, so
they have to be with INAC somehow.

Q. Well, my question really wasn't about
INAC, but I mean, that's helpful. My question is
about treaty, but you don't know what treaty they're a
part of?

A. No, not right off hand.

Q. Well, I know it's at risk of repeating
an earlier question, but you do know that they're at
least part of a treaty.

A. More than likely. I mean, they're in
that....

MR. WILSON: But do you know that?

WITNESS: No, I don't. That's what I mean.

That's....
MR. WILSON: So, Jjust 1listen to his

qguestion.

MR. YOUNG: Q. 1If I ask you a question you
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

don't understand,...

A. Yes.
Q. ...and listen, it's happened.
A. Yeah.

Q. Say so. Say you don't understand that.

I'm not afraid to ask it...

A. Yeah.
Q. ...again, and I won't be insulted.
A. Okay.

MR. WILSON: And just to be clear, and 1if
you don't know, you're not the first person
who doesn't know.

WITNESS: Yes.

MR. WILSON: Every day, I don't understand.

MR. YOUNG: Q. Is Temagami, to your
knowledge, Ojibwa, or has it got another tribal
ancestry?

' A. .They have Ojibwa ties.

Q. Do you consider yourself Ojibwa?

A. My ties are also with Beaver House. I
have Ojibwa lineage. I have the.... My mother's side
of the family is from, from Quebec, as they were
Petrimont (ph) . ‘

Q. Is her ancestry Aboriginal?

A. Yes.
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Q. 1Is it Algonquin, or is it Ojibwa, or do
you know?

A. Oh, it's Algonquin. It's the.... It's
between Algonquin and, you know, and some, some really

long history--ancient history of some Cree ties way

back. We're talkin', I don't know how many
generations back, but that's what.... That's what my
granny. ..

Q. These are....

A. ...said through one of. my brothers.
That's all.
Q. Okay.

A. That's all I know.

Q. And when you say Cree, you mean James
Bay Cree, as opposed....

A. Yeah, just along the coast because
people used to travel.

Q. Along the coast of James Bay?

A. Yeah. Well, people travel down, people
travel up. It's an Aboriginal ancestry.

Q. Do you know if.... I take it you didn't
go to residential school, or did you?

A. No.

Q. Do you know if anybody, your parents or

grandparents, went to residential school?
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A. I can't say that they didn't because the
gsecrecy of what has happened in their lives sometimes

that people keep, so....

Q. Your mother was from Beaver House,
you. .

A. Yes.

Q. ...were saying? And where 1s Beaver

House located?

A. BAbout 35.... About 35 kilometres
northeast of Kirkland Lake, in a remote area.

Q. You're familiar with that community now.

A. Yes.

Q. And is it part of its history that
people of that generation went to residential school?

People of your mother's generation.

A. Well, that, that would be a known fact
across Canada, ves.

Q. Okay. So they did.

A. I don't know if they went. I just know

that people in her generation went.

Q. Right, but people in her generation from
that--from Beaver House. I don't mean people in her
generation from anywhere in Canada, but from.... Did

people of your mother's generation from Beaver House

go to residential school?
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MR. WILSON: Do you know that?

A. I don't know that.

MR. YOUNG: Q. And your father was from
Temagami?

A. My father was--has a lineage through
Temagami, yes.

Q. Do you know if.... You don't know if he
went to residential school, but do you know if people
from his generation in Temagami went to residential
school?

A. I know there's people that, in general,
people in the area, there's people who have gone to
residential school. To name names and say, yes, these
people have made claim to have gone, I can't say that.

Q. Okay. Well, I'm not concerned about,
and my question was very general, I realize, but
there;... My real questions are about people in your
ancestry: your parents, grandparents. You don't know
if they went. Have I got that accurate?

A. You have.

Q. Okay. In terms of the rest of your
parents' families, you don't know if they went to
residential school or not?

A. In my parents' families? People talk of

their nieces and people like that going to residential
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

school, but there's been no.... It's a quiet issue
within the community.

Q. Are you married, or do you have a life
partner?

A. I am married.

Q. What about your spouse? Did he go to
residential school?

A. No.

Q. I also understand from your affidavit
that you were removed from your birth home, I take it,
when you were four or five?

A. Yes.

Q. Where was your birth home located?

A. 1In Beaver House.

Q. If you were four or five, that would be
1967 or 19687

A. Well, yeah. It's gotta be. I mean, I
was born in '63 so....

Q. I'm just making sure my.... Just making
sure my arithmetic is right.

That or near that, yeah.

Q. Okay. So it would be in 1967 or '68.
A. Somewhere in there, yes.

Q. Okay.

A.

If that's....
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Q. Were you removed by CAS workers, or was
it by somebody acting for the CAS workers?

A. I was four or five. All I knew, there
was people coming.

Q. But have you made ingquiries since to

determine who removed you?

A. Yes.

Q. And..

A. And...

Q. ...did you learn since?

A. ...community members and community
people that were there. Community members who had

experienced having CAS workers with officers present
was a common event, so people.... You know, and I
just took it as these people were there. I remember
seeing people.

Q. So your inguiries consisted of asking
people 1in the community what had happened? Is
that. ...

A. That.... That, as well as--along with,
you ‘know, speaking with Native and Child Family
Services, speaking with the Chiefs, speaking with, you
know, and....

Q. So, did you determine through all those

inquiries that it was CAS workers who removed you in
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1967 or 19687

A. Yes, and asking my family who were
there, as they were older, and they spoke English.
They were somewhere around.

Q. And the next event I have.... I mean,
I'm sure there are many events, but the next thing I
have from your affidavit is you were adopted out to a
non-Aboriginal home at about agé nine.

A. Yes.

Q. That would wean, if I've got my
arithmetic right, around 1972.

A. Yes.

Q. And then you were out of the care of
your adoptive parents at age 17 and a half?

A. Yes.

Q. Which would mean, again, if I've got my
arithmetic right, around 1980-81.

A. Eighty-one. In the spring of '81.

Q. So, if I followed that correctly, that
means that there's a period of four to five years
where you're in the care of your birth mother or birth
parents, the first four to five years of your life.

A. The first years of my life, yes.

Q. And then there's a period of another

four to five years where you're in the care of CAS,
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

after your...

A. I was between foster homes and, on the
occasion, went back to my biological family for a
short period of time.

Q. At Beaver House?

A. Sometimes at Beaver House and sometimes

within the Kirkland Lake area.

Q. Would that be dependent on where they
were?

A. Yes.

Q. Your biological family.

A. Yes. That's....

Q. And after that, we've got a period of

eight or nine years, where you're in adoptive care?

A. Yes.

Q. and I know from your affidavit that the
adoptive care was not Aboriginal, but what about the
period where you were in foster care and occasionally
going back to your bioclogical family. Was all of the
foster care in that period non-Aboriginal, or was
there some Aboriginal?

A. I was young. If they were Aboriginal,
they weren't my people.

Q. What do you mean by that? They were not

Beaver House?
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A. I didn't.... I wouldn't.... I had no
relationship with them. They weren't my people.
I.... If they.... If they were Native, I wouldn't

have recognized it. Well, they weren't my people.

Q. I mean, do vyou mean there was a
different culture? a different language? What was the
difference?

A. I don't know, but they weren't wy
people. I, I was young, but they weren't my people.
They weren't my Beaver House people. )

Q. Okay. Do you know if when you were--
whether or not when you were taken into the system....

We're talking about this period of time after you're
removed by CAS workers from Beaver House.

A. Mm-hmm.

Q. And we have a four or five year period.

Do you know if you were made a Crown Ward in that

period, or not?

A. From.... _
MR. WILSON: Only if you know. If you
can't.... Do you know if you...

WITNESS: Oh.

MR. WILSON: ...were made a Crown Ward?

A. I'm tryin' to think back here.
MR. YOUNG: Q. I understand.
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Take your time.

A. Yeah.

Q. Take....

A. I'm just tryin' to...
Q. Yes. '

A. ...think back.

Q.

A,

Ever going into the CAS office, going--

meeting....

MR. WILSON: Marcia, but it's not....
WITNESS: It's not-comin' easy SoO....

MR. WILSON: No, but I'm just trying to tell
you-- and Mr. Young will stop me--it's not a
trick question. He just wants to know...
WITNESS: Yes.

MR. WILSON: Nothing is a trick question,
for that matter, but he just wants to know,
do you know if you were made a Crown Ward.
If you do, then say yes; if you don't, then
you say, "I don't."

A. No, I don't. I don't.... I don't

recall that.

MR. YOUNG: Q. At the time that you were

adopted out, ...

A. Mm-hmm.

Q. Do you know if your case or you were--if
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EXAMINATICN OF MARCIA SALLY SUSAN BROWN.

your case came before a judge...

A.

©p o PO BOPO

>

Yes.

...to approve the...

I know that.

...adoption out?

I know that, for certain.
Where was that?

Port Hope.

Were you there?

Yes.

Were you....

I was there with my adopted--my soon-to-

be-adoptive mother and her sister.

Q. Did the judge ask you any questions?

A. Yes. He asked me if I wanted to be
adopted.

Q. And what was your answer?

A. "What happens if I say 'no'?"

Q. What did he =say? He or she. I
shouldn't....

A. He said, "Well, in a couple a weeks,
they, they, they"--whoever people--would come, come
and get me, and I.... A couple weeks is (inaudible) a

really long time.

Q.

I'm sorry. You said, "What happens if I
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

say 'no'?" and he said?

A. What happens if I said no. I said,
"No." '

MR. WILSON: She said, "What happens if I

say 'no'?"

MR. YOUNG: Q. That's right.

A. That's what I...

Q. You said.

A. ...said.

Q. And he said... When you said, "What
happens if I said--say 'no'?"

A. Sorry about that.
What did he say in response to...

He said....

o ¥ ©

...that?

A. He said to me, in response, that I would
be returned to--I'd be going back with my, my
prospective adopted family for a couple of weeks, and
these--they would make arrangements to have someone
come and pick me up.

Q. To go where?

A. I don't know where.

Q. Now, other than that hearing with a
judge, do you recall if you or if your case went

through any other hearings before judges? That's why
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I asked you about Crown Wardship, for example.

A. No, I don't.

Q. This is something you don't know.

A. I don't know of that, vyes. I do know
the one about the judge asking me if I wanted to be
adopted.

Q. Can I take you to the--I think it's
Exhibit 3, which is the draft order and the
description of the class.

A. Okay. Yes.

Q. Under item 5, which is the Roman Numeral
(v). Do you see that? "were placed in non-Aboriginal
settings during their childhood"? That paragraph?

A. Three, okay. Okay, where are you? Am I
on the right page?

MR, WILSON: Yes. So, "This court orders

that the class be...."

WITNESS: Oh, vyeah.

MR. WILSON: 1It's paragraph 1.

WITNESS: There.

MR. YOUNG: We're at sub....

MR. WILSON: Sub 5.

WITNESS: Yes.

MR. YOUNG: Q. We're at sub (v) .

WITNESS: Okay., yes.
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MR. WILSON: Sub 5.

MR. YOUNG: Yes.

WITNESS: I've got it.

MR. WILSON: Yes, okay.

MR. YOUNG: Yes.

WITNESS: Got that.

MR. YOUNG: Q. In the second line there, it
refers to orders of guardianship, wardship. I assume
that means Crown Wardship.

MR. WILSON: Yes.

MR. YOUNG: Q. Custody or adoption. Now,
we know in your case, there was an adoption. Do you
have any information about the class as to how it
breaks down for guardianship, as opposed to wardship,
as opposed to custody and adoption? Either of you?

MR. WILSON: We know pnly that there's two

sub-sections, if I--if that's the

appropriate terminology, and one is those
who are plaged for adoption and were
adopted, and those who were placed as wards
of the state. First would be temporary, and
then it would be Crown after a certain
period of time in accordance with the then
Child Welfare Act.
MR. YOUNG: So.... But just
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MR. WILSON: Yes.

MR. YOUNG: ...to make sure...

MR. WILSON: Yes, yes.

MR. YOUNG: ...that I'm on the same page...
MR. WILSON: No.

MR. YOUNG: ...about guardianship...

MR. WILSON: We have.... We..

MR. YOUNG: ...and custody....

MR. WILSON: Okay. So we have none....

Well, it's hard for me to answer that with--
because we're not a clasg yet, but in terms
of the i1ngquiries that we made and the work
done to date, there are none because it wag
Ontario who were permanent guardians,
actually using that term, like in some other
jurisdiction. So it's either temporary
ward, crown ward, or adoption. Those are
the two areas. And none who would be, as in
other jurisdictions that would be sgimply
custody, so it's just those two:

MR. YOUNG: Okay.

MR. WILSON: Wardship or adoption.

MR. YOUNG: And wardship has the two
components: temporary or....

MR. WILSON: Crown because there would be a
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

period of time that--as a function of time,
so you start off as a temporary ward, and

then you become a crown ward.

MR. YOUNG: Q. I assume you adopt those
answers. '

MR. WILSON: You don't have to.

A. It seems reasonable.

MR. YOUNG: Q. I'll go with '"seems
reasonable. " It's just that I'm not questioning Mr.
Wilson.

Yeah.

Q. I'm guestioning you. But he's...

MR. WILSON: Right.

MR. YOUNG: Q. ...answered the question,...

A. Yes.

Q. ...and you adopt that answer as yours?

Yes. It would be.... Yes.

Q. Okay. ’

MR. YOUNG: Now, the other thing about the
way you've defined the class in this Exhibit

3 is that it's restricted to people who went

into the child welfare stream; that is,

removed from their homes, and people who
were, as you've described, either went into

wardship or were adopted out. Do you have
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information as to whether or not there are
people who were in other streams; that is,
people who were adopted out, for example, to
non-Aboriginal homes or who had other
outcomes, other than the two that you made
part of this class, or propose to make part
of this class?

MR. WILSON: To date, we have no
information. Mr. Young, you're going to
have to define the category, just so that
we're clear. To date, we have no
information of private adoptions, and by
that, I mean you could 'arguably have a
private adoption where Children's Aid
Society is not involved, and so a family
elects to privately place with another
family through the legislation that was in
place at that time, and to date, we have no
information of those. We always have an
intermediary with the information that we
have to date <called the state, the
Children's Aid Society.

MR. YOUNG: Right.

MR. WILSON: A few kinds of adoptions: one
through Children's Aid; then, there are, as
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you point out, adoptions that have nothing
to do with Children's Aid.

MR. YOUNG: Well, that really wasn't my
question because your class says state

sanctions, so I...

_MR. WILSON: Right.

MR. YOUNG: ...assumed it was only, not
private adoptions...

MR. WILSON: Right.

MR. YOUNG: ...that you were proposing, but
there were other experiences, were there
not? There were people who were removed
from birth homes, came into the Child
Welfare system and were adopted out, for
example, or placed out for--placed out into
Aboriginal homes or back into their
Aboriginal communities. There are people
with other outcomes.

MR. WILSON: Well....

MR. YOUNG: Or have you not made those
inquiries?

MR. WILSON: We've.... We have made those
inquiries. They're. ... I'm not sure how

far you want me to go, but if you're saying

to me that there were--of the inquiries we
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made, there were no First Nations children
who were removed and then adopted by other
First Nations people. And if you....

MR. YOUNG: So your inquiries are that, of
those who were adopted, they were all
adopted, uniformly, ...

MR. WILSON: Of the....

MR. YOUNG: ...to non-Aboriginal families?
MR. WILSON: Of our inguiries, yes.

MR. YOUNG: And the same with foster care?
MR. WILSON: And of our inquiries with
respect to foster care, of all inquiries, to
be distinguished from my own empirical
research, all in non-Aboriginal placements
at the time in question.

MR. YOUNG: And have your inquiries been
restricted to finding out that information,
or have your inquiries been...

MR. WILSON: No, no, I wouldn't....

MR. YOUNG: ...general?

MR. WILSON: I wouldn't put klinkers on, no.
No, our.... That's the.... Our inquiries
has been open-minded in the sense of what
happened to individuals during this period

of time? Where did they end up? And it's a
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combination of the empirical research, the
people with whom I've talked, that leads to
those answers.

MR. YOUNG: Okay, thank you. That helps.
The.... Well, - one question is related to
that, ...

MR. WILSON: Mm-hmm.

MR. YOUNG: ...is, do you have.... Have
your inquiries demonstrated what portion,
approximately, were adopted out, as opposed
to not adopted out because we have only the
two categories?

MR. WILSON: Well, that--those.... That
might be a little skewed at this point. I
mean, skewed meaning that one side received
those information, then I'm sort of admitted
to you a biased.... It's not a bias, but
then I would be locking for people in those
two categories, you know, so I can't tell
you right now, but I can only guesstimate,
just simply guesstimate it. It was about
70-30, but I--that's.... I'd rather give a
representation that I'll look at our
inquiries and let you know as to the

percentage break-down.
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MR. YOUNG: Okay. If you'd do that.

MR. WILSON: Yes. u/T
MR. YOUNG: But when you say you're.... I
appreciate you're guesstimating 70-30.

Seventy is adoption, or...

MR. WILSON: Yes.

MR. YOUNG: ...seventy is....

MR. WILSON: Yes, 70 is adoption.

MR. YOUNG: Q. Now, if I could take you to

the statement of claim, paragraph 30. All right?

A. Mm-hmm.
Q. In paragraph 30, you speak ©of the

Aboriginal right to identity?

A. Yes.

Q. 1I've seen the resolution that's in your

materials from Chiefs of Ontario. Maybe I could take

you to that. That's at tab number, or letter....

MR. WILSON: Two. Tab "C".

MR. YOUNG: Yesf

MR. WILSON: Present Chiefs.

MR. YOUNG: Q. Tab "C". Did you make a

presentation to Chiefs of Ontario in respect of this

resolution?

done in?

A. Chiefs of Ontario. What date was this
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MR. WILSON: So this resolution....

MR. YOUNG: Q. The date is November 18th,
19th, 20th, 2008. That's when the assembly took
place.

A. No. That's Chiefs of Ontario.

MR. WILSON: So, the question is, did you

make a presentation?

A. Not on this one, no. Not on this
resolution, no.

MR. YOUNG: Q. Did you make a presentation

on another resolution...

A. Yes.

Q. ...for Chiefs of Ontario?

A. Not for the Chiefs of Ontario.

Q. Did you make....

A. Nishnawbi-Askil Nation, yes.

Q. So you made a presentation to NAN?

A. For the resolution at Nishnawbi-Aski

Nation. Signed, yes.
MR. YOUNG: Do we have that resolution from
NAN?
MR. WILSON: I don't know. I think.... I
don't know as I'm sitting here.
MR. YOUNG: Q. Do you know when you made

the presentation to NAN?
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42.

EXAMINATION CF MARCIA SALLY SUSAN BROWN.

A. June or July of 2005, the signing of the
Ostenberg(ph) Treaty, so it'd be easy enough to find
the date because it was the date of the treaty
signings that were up in Ostenberg(ph) when all the

Chiefs went up to...

Q. Okay.

A. ...sign the....

Q. And you made a presentation for that?

A. Yes.

Q. Now, this one is, as we've already said,
it's dated November 20th. The statement of claim

itself is from February 2009, so it's a few months
later.

A. Mm-hmm.

Q. Do you know whether or not the Chiefs of
Ontario had seen your draft statement of claim when
they passed this resolution in November of 2008?

MR. WILSON: She....

A. I'm fairly sure that the Chiefs of
Ontario signed--do their own business in their own
way.

MR. WILSON: Okay. So I....

MR. YOUNG: (Inaudible).

MR. WILSON: Okay. I'm fairly satisfied of

that too but.... I'm trying to think.
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

That's why I emphasized you because a
presentation was made on behalf of Marcia.
It just wasn't done by Marcia directly, and
right now, I don't know whether they had the
claim.

MR. YOUNG: Dd you know whether.... Do you
have the material that was presented?

MR, WILSON: No. Personally, no.

MR. YOUNG: Do you know whether or not a
presentation was made to them in respect of
section 35 rights, as pleaded in pafagraph
30 of the statement of claim?

MR. WILSON: I don't think she's.... 1I..

MR. YOUNG: Well, she needs your assistance,
for sure.

MR. WILSON: Yes. I don't think she'll....
Well, if they had the statement of claim,
then the answer is yes; if they didn't have
the statement of claim, then I don't know
because I don't know what materials were
given to them.

MR. YOUNG: Okay, but we don't know whether
they had the statement of claim, and all we
do know is that we have the document here

that says what it says, that it's the
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44,

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

resolution.

MR. WILSON: That's right.

MR. YOUNG: Q. Now, the resolution does
refer to NAN, Ms. Brown. Wwhat's.... What is NAN?

A. Nishnawbi-Aski Nation is an organization
that has approximately 49 First Nation Chiefs that sit
at their table.

Q. And they're, principally, Ojibwa?

A. ©h, they're all across the north.
They're, they're the northern area of Ontario, the
Chiefs in the northern area.

Q. Now, other than this resolution, did
you--do you have any resolution or any statement of
approval to bring a section 35 claim where you will
speak for the Iroquois people of Ontario, for example?

They're in the south, not the north, with NAN.

A. There, there has been this resolution,
which is the Chiefs of Ontario, all of Ontario,
including the southern Chiefs, signed this, by
consensus, whether they were from the north or the
south.

Q. Right, but I ask my question, Ms. Brown,
and you can take a look, a close 1look at the
resolution doesn't say anything about their section 35

rights.
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45.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

A. The Chiefs of Ontario, I'm fairly sure
know that the area that they, they govern within their
First Nation, if they're in southern Ontario and their
people are in southern Ontario, you know, and, and
speak a different language, I, I read this, and I see
that this group the Chiefs recognize their people
within, within this.

MR. WILSON: Okay. I don't....

MR. YOUNG: Q. If I wunderstand vyou
correctly, you're saying--and tell me I'm wrong if I'm
wrong--that you're saying Chiefs of Ontario covers all
of Ohtario.

A. Yes.

Q.  Yes.

MR. WILSON: Yes. That's what they....

A. That's why they call them Chiefs of
Ontario.

MR. YOUNG:: Q. Okay.

A. Yes.

Q. But the Chiefs of Ontario resolution
that's in front of us doesn't say anything about
section 35 Aboriginal rights. It doesn't have
those...

MR. WILSON: Okay, so....

MR. YOUNG: Q. ...words in it at all.
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46.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. WILSON: Right. So the only question
is--the document speaks for itself.

MR. YOUNG: Yes.

MR. WILSON: So the only question, does she
know. ...

MR. YOUNG: Well.... So, let me just do
this, step by step.

MR. WILSON: Yes.

MR. YOUNG: Right.

Q. You notice that the document doesn't say

anything about section 35 rights.

too.

A. I think the Chiefs of Ontario know that

Q. That it doesn't say anything about

section 35 rights.

A. Uh-huh, vyes.
Okay.

Q

A. And what they signed to.

Q Right. So my guestion is not...
A

They believe.

Q. ...about.... My question 1is about

something else, though.

A. Mm-hmm.

Q. My question is about section 35 rights,

the ones that you plead in your statement of claim.
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47.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

I didn't plan on--I, myself, never....

I mean, if someone wanted to let the Chiefs of Ontario

know that they signed this document.

document,

Q.

A
Q
A.
Q

Okay. Well, let me...

I don't know.

...ask it this way.

I don't.

Other than this Chiefs of Ontario

which we have in front of us, has the words

on it that are there.

A.
Q.

Yes.

Other than that document, did you have

discussions even with anybody from any of the Iroquois

Nations,

for example?

> o » 0 2O PO PO

If they were at this meeting and they...
No.
...signed it,..
Did you....
.yes.
Did you, yourself...
Somebody. No, not me.
...have discussions...
That's what I said. No.
..with them?
Oh, . no.
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48.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Q. Did anybody on your behalf, to your
knowledge, have discussions with the Iroquois Nations
from the south about bringing a section 35 claim on
their behalf?

A. If they're in the southern part of this
country--I mean this province, they would have signed
it.

Q When you say "it," do you mean this...

A. This.

Q ...resolution number 08-92?

A. Yeah. 1If there was Iroquois people that
signed this resolution, they would be Chiefs for their
people and....

Q. What about the Algonguin communities?
Did you have any communication with the Algonquin
communities about bringing a section 35 rights claim
on their behalf?

A. Oh, there's a whole 1list of who the
First Nations people are.

MR. WILSON: She's referring to....

A. Like, I don't....

MR. WILSON: Like, there's a.... Let's just

do the question. The first question is, did

you personally--we ‘went from Irogquois to

Algonguin--have any discussions with any
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49.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

peoples from the Algonquin...

MR. YOUNG: About bringing a section 35
rights claim on their behalf.

MR. WILSON: ...about bringing a section 35
rights claim? Did you personally have any
discussions with people from Algonguin?

A. If they at Ostenberg(ph), yes.

MR. YOUNG: Q. I'm sorry. So you went
to... ) v A

A. And I didn't mention section 35,
however.... I did not mention section 35. What I
mentioned was that I gave them a.... I, I talked to

them about my life story. That was it.

Q. So the presentation that you gave is the
one at the treaty signing. v

A. Yes, and the people that first and
seconded this, Chief Arthur Boar and Chief David Babin
and those people that signed these, they--those who
moved these are the ones who make that--pass that
information.

Q. So I take it, if I--that you, yourself,
doesn't--didn't make a presentation or seek permission
or authority from Iroquois communities or Algonguin
communities to bring a section 35 claim on their

behalf.
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S0.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. WILSON: Did..

A. I went to....

MR. WILSON: Could you just be clear with

the question.

MR. YOUNG: Okay.

MR. WILSON: Did she herself do it?

MR. YOUNG: Yes.

Q. You, yourself, didn't.... I was just
taking it in baby steps. You, yourself, didn't speak
to any--to people from Iroquois communities or from
Algonquin communities about bringing a section 35
claim on their behalf.

A. No.

Q. And you didn't speak to the Chiefs of
Ontario about bringing a section 35 claim on their
behalf.

A. No, not in those words that you used,
no.

Q. Okay. And when I say section 35, I mean
Aboriginal rights claim.

A. Mm-hmm. Yes.

Q. You were not bringing an Aboriginal....

You didn't ask them about bringing an Aboriginal

rights claim on their behalf. You told them your

story.
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51.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

A. I told them my story. I told them
that.... I spoke with Jeffrey Wilson, and there's
just a logical sequence of things that.... You know,
and these are Chiefs. I didn't need.... I didn't

feel I needed to put it into baby steps for them.
These people govern their Nations.

Q. In paragraph 30 of your statement of
claim, . '

A. OQkay.

MR. WILSON: Hang on. A lot of paper.

MR. YOUNG: Q. ...you assert an Aboriginal
right. Do you have that paragraph?

A. Yes.

Q. Okay. Now, I've asked you about some
First Nation communities, the Iroguois groups and the
Algonguin.

A. Mm-hmm.

Q. Are vyou also, as a representative
plaintiff, advancing a claim on behalf of First
Nations or Aboriginal people who don't have a land
base in Ontario, in paragraph 30?

MR. WILSON: Yes.

MR. YOUNG: And what are the groups on whose

behalf you're bringing a claim?

MR. WILSON: All persons who fall into the
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52.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

class, as we've defined it. Whatever
group.... I hope I'm not evading, or I hope
I don't sound like that, or avoiding. All
persons who fall into the class, whatever
group they belong.

MR. YOUNG: When you say "whatever group,"
you mean whatever their tribal affiliation.
MR. WILSON: That's what I meant: whatever
their tribal affiliation.

MR. YOUNG: Okay. Does the claim include
Metis people? This is the claim that's made
iﬁ paragraph 30 of your statement of claim.
MR. WILSON: Yes.

MR. YOUNG: What Metis communities are you

including?
MR. WILSON: All persons who are First
Nations who are Aboriginals. We don't

define it by way of communities. We define
it by way of whether they were persons who,
during the defined class period of time, had
the experiences so described.

MR. YOUNG: This is the experience of a form
of wardship, one of the two, or adoption
out.

MR. WILSON: That's correct.
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53.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. YOUNG: Can I ask the same question

about the Inuit. Is it being advanced on

behalf of any Inuit communities, or is it

simply people who happen to be of Inuit

ancestry who are subsumed in the class?

MR. WILSON: It's the latter.

MR. YOUNG: Bear with me a second. I've got

all these volumes of stuff around. I have

to find the right one.

MR. WILSON: I don't have.... Do I have....

It's the same record, right? Yes.

MR. YOUNG: Yes. I just happen to have two.

MR. WILSON: Okay.

MR. YOUNG: And I see that I've been

flipping back and forth between the two.

Q. In your affidavit at paragraph 4, you
say that you truly believe that you can fully and
adequately represent the interests of the class and

that you've studied and understand the issues in the

case, and then you go on and say "we have...." "We
share common issues." Do you see that paragraph?
A. Yes.

Q. All right. Can I take you from there
back to where we were with the draft order and the

proposed class.
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54.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. WILSON: Right.

A. Yes.

MR. YOUNG: Q. And the common issues. See
paragraph one, it begins, "This court orders the class

be described"? Now, this is a...

A. Yes.
Q. ...draft. Right?
A. Yes.

MR. WILSON: Yes. v

MR. YOUNG: Q. Okay. The beginning, item
one, ..

A. Mm-hmm.

Q. ...and if you wish assistance from your
counsel on this, then that's fine, but I will ask you
to adopt what he says. '

A. Yes.

Q. All right? At item one, you refer to
Aboriginal persons, item one, Aboriginal persons.
What do you propose as the test for determining
whether a person is Aboriginal within the meaning of
your class?

MR. WILSON: Aboriginal persons would be all

persons, treaty or non-treaty, who were

present in here when the European arrived--

whose ancestry, of course, goes back to when
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55.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

the European arrived.

MR. YOUNG: And there's no limitation on
that? As long as a person had an ancestor
who is here at contact, then they're in this
class?

MR. WILSON: Yes, in conjunction with the
other. ..

MR. YOUNG: Element.

MR. WILSON: ...factor. Other elements,
yes.

MR. YOUNG: But in terms of the Aboriginal
component, when you say "Aboriginal
persons," it's anybody who had an ancestor
here at contact?

MR. WILSON: And who is non-European and who
would be identified as Aboriginal or First
Nation.

MR. YOUNG: Oh, sorry, then you have to help

me.
MR. WILSON: Sure.

MR. YOUNG: ...through the rest.

MR. WILSON: Please.

MR. YOUNG: The first one I understood,

which was they had an ancestor here at

contact. Granted, that the ancestors here
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56.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

at contact were non-European.

MR. WILSON: There you go.

MR. YOUNG: Right. So I'm trying to make
sure when you added those other
qualifications, what that was doing to the
definition.

MR. WILSON: No. I'm just amplifying on
that.

MR. YOUNG: So they had an ancestor here at
contact.

MR. WILSON: Yes.

MR. YOUNG: and that, presumably, includes
Indians on reserves.

MR. WILSON: Yes.

MR. YOUNG: Q. 8o far, you agree with what
he said?

A. Yes.

Q. The next thing is, you say "there are

children in Ontario between the years 1965 and 1984."
Now, I had asked you earlier about the statement of
particulars, where they're described.
A. Mm-hmm.
Q. And if you.... You're welcome to take a
look at that. 1It's in front of...

A. Yes.
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Q. ...you. It actually says something
different. It says they were removed between 1965 and
1984. So I'm just seeking some clarification as to
whether or not your proposed class is that they were
merely children in Ontario in those years or whether,
in fact, they were removed by state authorities...

MR. WILSON: ' Okay.

MR. YOUNG: Q. ...in that period.

MR. WILSON: This may help. It may not, but

in the draft, and it's admittedly a drafe,

sub-2 says "they're children," and then it
says "and who," sub-3, "were removed."

MR. YOUNG: Right.

MR. WILSON: And sub-4.

MR. YOUNG: If they were removed....

MR. WILSON: So the class is not just that

they were children in Ontario, nor that they

were children in Ontario in the years.'65 to

'84. They had to be children in Ontario,

children within those years and who were

removed.

MR. YOUNG: So, does children mean.... Is

that an age bracket? Is that what you're

referfing to?

MR. WILSON: Yes.
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. YOUNG: Okay. What's the age bracket
for being children in Ontario between the

years 1965 and 198472

MR. WILSON: Zero to.... Well, birth to 18.
Because 1if they were wards, then 17--16 and
17 would be picked up by theiprovincial-~the
Child Welfare Act, so it's birth to 18.

MR. YOUNG: All right.

MR. WILSON: Okay.

MR. YOUNG: Q. And you adopt that. You

have to give a verbal answer.

A. Yes.
MR. WILSON: She's.... And can we do this:
that you.... You don't like it if we just

use the rule, she adopts it, unless we

otherwise advise? Okay, it's all right.

It's okay. It's a better check. Your way

is a better‘check. Make sure that we're all

paying attention.

MR. YOUNG: Attention.

WITNESS: Mm-hmm.

MR. YOUNG: Q. Item 3, "were removed from
their birth homes."” By '"removed," I take it you mean
removed in the way you've described, which is by CAS

authorities.
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EXAMINATION OF MARCIA SALLY SUSAN BROWN,

MR. WILSON: Right. The.... 1In sub 5, Mr.
Yungwirth says "through state-sanctioned
orders." You're quite right. The state

applies to numbers three and four, as well.
MR. YOUNG: And that's state-sanctioned
orders is the.... CAS is the agency or
organization sanctioned under the then Child
Welfare Act.

MR. WILSON: Yes, and also under the--well,
we would argue, not the Child Welfare Act
but also under the auspices of the Federal
Crown.

MR. YOUNG: But what is the authority that
you're relying on of the Federal Crown? Is
it the 1965 agreement?

MR. WILSON: Yes, and that--I don't want to
argue--and that they can't--and that Canada
is always the only authority, but that's for
argument.

MR. YOUNG: That's your argument.

MR. WILSON: That's right.

MR. YOUNG: I'm trying.... When you...
MR. WILSON: Okay.
MR. YOUNG: ...say here, "state," you mean

Ontario's authority under Ontario's Child
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60.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

Welfare Act and the 1965 Federal/Provincial
agreement. Is that....

MR. WILSON: Yes, and the operation of the
Indian Act by Canada. Canada is within the

definition of state.

MR. YOUNG: So, what provisions of the

Indian Act are we looking at here? And now,
I'll be candid, Mr. Wilson. Obviously,
these have to be objective criteria, so I'm
trying to make sure that somebody reading
this, who isn't...

MR. WILSON: Yes.

MR. YOUNG: ...Jeff Wilson or Owen Young,...
MR. WILSON: Yes.

MR. YOUNG: ...will understand what state
sanction means.

MR. WILSON: Yes.

MR. YOUNG: And state-sanctioned, it's clear

if it means Provincial CAS authority.

MR. WILSON: Yes.

MR. YOUNG: That part is easy. It's clear
if it means Provincial Courts under the
Child Welfare Act.

MR. WILSON: Similarly, easy. So.

MR. YOUNG: So I want to know what else it's
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EXAMINATION OF MARCTA SALLY SUSAN BROWN.

supposed to mean.

MR. WILSON: Okay, so I'll give you that as
an undertaking. I just want to make sure
that I'm correct in my sections of the
Indian Act.

MR. YOUNG: So you're going to tell me what
state-sanctioning means is the federal
sanctioning under the Indian Act.
That's....

MR. WILSON: That's right.

MR. YOUNG: And we have the 1965 agreement.
MR. WILSON: We already have that, vyes.

MR. YOUNG: Yes. Okay. And....

MR. WILSON: So undertaking--what, other
than the '65 agreement, the Child Welfare
authorities, the Child Welfare Act, do you
mean when you use the word state-sanctioned?
MR. YOUNG: Well, I thought you were going
to tell me about the Indian Act.

MR. WILSON: Right.

MR. YOUNG: 1If there's something out....

MR. WILSON: If there's something else, I'll
tell you, as well, but it's the Indian Act.
MR. YOUNG: Well, I mean I don't want to

hear argument. I want....
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62.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

MR. WILSON: No, no, no. I understand.
Objective criteria.

MR. YOUNG: Yes.

Q. Now, if I can continue on with this item
5, Ms. Brown. This is.... It says "non Aboriginal
settings." .Earlier, I asked you about what the--what

were the criteria for determining whether somebody was
Aboriginal in item one. What are the criteria for
determining if somebody is non-Aboriginal or if it's a
non-Aboriginal setting?
MR. YOUNG: And you can assist her, of
course, Mr. Wilson, if that's necessary.
MR. WILSON: A non-Aboriginal setting means
in place with persons of European ancestry.
MR. YOUNG: This is a person?
MR. WILSON: Non-Aboriginal.
MR. YOUNG: A person who did not have an
ancestor here at contact?

MR. WILSON: Yes.

MR. YOUNG: Now, in paragraph 4, you've
referred to indigenous communities. What
are the criteria, and you say again,

indigenous 1in paragraph 6, so what are the
criteria for determining whether or not it's

an indigenous community from which they've
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EXAMINATION OF MARCIA SALLY SUSAN BROWN.

been removed?

MR. WILSON: The criteria is that the
community whence the person was born,
where the person was born, and where her
birth parents are, and where her community
resides, and where she did reside or he did
reside, as the case might be.

MR. YOUNG: Right, but I asked you questions
about section 35 earlier, and you said in
respect of the Metis, you were not linking
them to communities. Then you said in
respect...

MR. WILSON: Yes.

MR. YOUNG: ...of other people, you were not
linking them to communities.

MR. WILSON: Right.

MR. YOUNG: So..

MR. WILSON: We're not linking the, you
know. ... We're not linking the section 35
Aboriginal rights to a collection--to a
treaty or to a collective body.

MR. YOUNG: Right.

MR. WILSON: It applies to the individual,
but the term indigenous means that any

individual who meets this criteria, one of
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which is that they were removed from the
place where they were born and were living.
That's what's meant by the adjective
indigenous.

MR. YOUNG: So indigenous communities is a
geographic place?

MR. WILSON: No. Indigenous communities is-
-just one second. I'm locking for the right
term--it's not a function of.... It's a
function of geography, but it's a function
of the place in respect of which the child
was dependant, where the child was living.

MR. YOUNG: I'm sorry, so it's a function of
the.... Can I....

MR. WILSON: Sure.

MR. YOUNG: Can you spell this out for me.

MR. WILSON: I'll try.

MR. YOUNG: Indigenous.... Well, ockay. An
indigenous. ..

MR. WILSON: Indigenous....

MR. YOUNG: ...community means it's a....

MR. WILSON: = An indigenous community means,
of course, a place in the sense, a certain

place and a certain geography, but it's not

the element of geography alone. It is the

CRRS
(Chrétien Realtime Reporting Services) Inc.
Appointments: (705) 267-1811
E-mail: crrs@onlink.net

/88



10

15

20

25

65.

EXAMINATION OF MARCIA SALLY SUSAN BROWN.

place with which the child had a connection
or where the child was before being removed
and represents that child's heritage and
culture.

MR. YOUNG: So that's the indigenous
component?

MR. WILSON: Yes.

MR. YOUNG: Above that, you refer to birth
homes . Did you intend to exclude
grandparents' homes and things of that sort,
or is it to include something broader
than. ...

MR. WILSON: No. Birth homes could be....
Birth homes could include grandparents'
homes .

MR. YOUNG: So, what's the criteria by which
one is to determine whether it's their birth
home?

MR. WILSON: The criteria to determine
whether it's their birth home is the place
where they were born, the community in which
they were born, and the community with which
they have a blood connection.

MR. YOUNG: So '"homes" in paragraph 3

includes communities, and then, when you say
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"communities" in paragraph 4, that's just
communities.

MR. WILSON: That's correct.

MR. YOUNG: And I take it that in paragraph
sub 6, when it says "indigenogs culture," is
that the same meaning as the meaning you had
given...

MR. WILSON: Yes.

MR. YOUNG: ...in paragraph 42

MR. WILSON: Yes.

MR. YOUNG: Can we just take a break for one
quick second because I'll just have a chance
to talk to my...

MR. WILSON: Sure.

MR. YOUNG: ...colleague, and we'll figure
out.... We'll just step out for one quick
second.

OFF RECORD

MR. YOUNG: Q. Now, I didn't follow up my
own advice and go through and ask if you adopted the
questions, but I take it from the answers that Mr.
Wilson has given, there's none of the answers he gave
to these questions about the class you've objected to

as being wrong. He's got it right, I take it.
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A. Yes.

MR. WILSON: I don't know if I have it
right, but you adopt what I'm saying.
WITNESS: Yes. Yeah, I agree.

MR. YQUNG: Q. Could I take you to

paragraph 9 of your statement Of claim. Do you have

that?

A. Somewhere.

Q. Okay, no, take your time and find it.

A. Yeah, I'm gettin' there.

MR. WILSON: There you go.

MR. YOUNG: Q. So I'm going to ask you to

have that in front of you, but I'm also going to ask

you to have something else in front of you, which is

part of Exhibit 3. This is common issues.

things?

pleading

MR. WILSON: Done.
MR. YOUNG: Q. All right. So you see both

A. Mm-hmm.
Q. All right. In paragraph 9, you--the
is about the provincial Child and Family

Services Act that came into effect in 1985.

MR. WILSON: He's asking you a question.
Yes.

MR. YOUNG: Q. And you say it served as a
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necessary correction to Canada's breach of its duties,
correct?

A. Mm-hmm.

Q. Now, if I could take....

MADAM REPORTER: I'm sorry, I need a verbal

answer.

A. Yes.

MR. YOUNG: Q. 1Is that a yes?

A. Yes. Sorry.

Q. Okay. If I could take you--refer you
over to the list of proposed common issues, and the
first one says, "by its conduct in respect of the
class and during the period so identified above, the
defendant breached any fiduciary duty." Now, if I put
these two together, are you saying that the Child and
Family Services Act served as a necessary correction
to any breach of fiduciary duty by Canada?

A. Could you reword that.

Q. You said that the Act served as a
necessary correction to Canada's breach of its duties.

Then, in the issues, you break them out " into
different duties, so I'm trying to make sure that
we've--they link together or not.

A. Mm-hmm.

Q. So when you say it served as a necessary
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correction to the breach of duties, does that include

the breach of a fiduciary duty that's listed in the

first...

MR. WILSON: Yes.

MR. YOUNG: Q. ...gquestion?

MR. WILSON: Yes.

A. Yes.

MR. YOUNG: Q. Thank you. And does it
refer.... Does it also include any duty of care which
is referred to in the second proposed question?

MR. WILSON: Yes.

MR. YOUNG: Q. Do you adopt that?

A. Yes.

Q. And then it carries on: "and a breach
of any duty"--I'm sorry--"breach any duty of
protection of Aboriginal rights." You see that in the

next question? It's the one that...
MR. WILSON: Third question.
MR. YOUNG: Q. ...Mr. Wilson's....
A. Mm-hmm.
Q. It's the one that Mr. Wilson is pointing

at.
Mm-hmm .
Q. Right.
A. "...breach any duty or protection of
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Aboriginal rights." Is that also a duty that is
included in paragraph 9, where the Act served as a
necessary correction of Canada's breach of its duties?

MR. WILSON: Yes.

MR. YOUNG: Q. Do you adopt that?

A. Yes. '

Q. Doeé it also have the effect, if you
look at paragraph 9 as a whole, of bringing an end to
any actionable wrong of identity genocide? Is that

your pleading?

MR. WILSON: Bringing an end.... Yes. I
don't.... I'm not sure our pleading goes
beyond 1985. It was Jjust a necessary
correction.

MR. YOUNG: But the necessary correction, I
take it, brought an end to the breach.

MR. WILSON: Yes.

MR. YOUNG: And the necessary correction,
did it bring an end to the actionable wrong
of identity genocide?

MR. WILSON: In respect of this class, yes.
MR. YOUNG: SQ it's continued in respect of
some other class?

MR. WILSON: Well, we don't--I don't know.

I'mnot.... I've only.... I'm only dealing
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with this particular class as so identified,
who went through this experience.

MR. YOUNG: What is the group against whom
genocide is committed?

MR. WILSON: The group against whom....

MR. YOUNG: No, against whom the plaintiffs
allege genccide is committed.

MR. WILSON: It's this class of persons.

MR. YOUNG: And the class of persons
includes all of the people we've discussed.
MR. WILSON: We've discussed.

MR. YOUNG: Do we know whether or not....
Oh, I asked you about the identity genocide.

Q. Do you adopt your counsel's answer on...
MR. WILSON: Yes.

A. Yes.

MR. YOUNG: Q. ...identity genocide?

MR. WILSON: Yes. Your colleague was gquick
to that. Yes, she does.

MR. YOUNG: Thank you. Do we know whether
or not Aboriginal children continue to be
adopted out to non-Aboriginal homes post
19857 Or is that when yoﬁr inquiries end?

MR. WILSON: Our ingquiries end.
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266. MR. YOUNG: Q. In your affidavit, you have
Exhibit "B", which includes, I think, a 1list of
Aboriginal Child and Family Services agencies set up.

MR. WILSON: Page 19.

MR. YOUNG: They're page 22.

MR. WILSON: Twenty-two? Okay. It starts
at 19. Yes.

267. MR. YOUNG: Q. It divides it into two. Do
you see that list?

A. Mm-hmm.

268. Q. It divides it into two: association
membership list and pre-mandated agencies. What's the
difference between the mandated agencies and the pre-
mandated agencies?

MR. WILSON: May I assist?

MR. YOUNG: Yes.

MR. WILSON: Okay . The mandated agencies
are those who have full status wunder
provincial Child and Family Services Act
under provincial Child Protection Law to
apprehend and to, effectively, carry out all
the duties of a Children's Aid Society, as
we know that term to be defined in the Child
and Family Services Act. The pre-mandated

agencies are those who provide helping
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services to Aboriginal persons, but, as I
understand, do not have the same authority
as the Children's Aid Society, so they do
not have the authority, for example, to
apprehend children, so they're not full
status Children's Aid Societies.

MR. YOUNG: Q. Are you associated with any

one of these organizations?

A. Associated?

Q. In any way? Do you work with one, or
are you...

A. I.

Q. ...involved with one?

A. I sit on the Board of Kunuwanimano child

and Family Services.

Q. And that's one of the pre-mandated
agencies?

A. That's one of the pre-mandated.

Q. Okay. And I think there's a description

of its objections or objective that follows here at
page 29. Is that the one?

A, Mm-hmm.

Q. So, 1is this organization established
under the Child and Family Services Act, or 1is it

established on some other basis?
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MR. WILSON: My understanding, and I can
confirm, if you want, is that it's not a
licensed Children's Aid Society under the
Child and Family Services Act. It is not a
licensed. .. '

MR. YOUNG: So...,

MR. WILSON: ...Children's Aid Society.
MR. YOUNG: I take, from what you said
earlier, that means it's not able to

apprehend children.

MR. WILSON: That's right, but if you're

asking whether it gets any provincial

funding as a mental health centre or a

community health centre. That, I don't know

right now.

MR. YOUNG: Yes, it is. It's not formally

sanctioned wunder the Child and Family

Services Act.

MR. WILSON: That's correét.

MR. YOUNG: All right.

Q. The objectives.... You see at page 29,
it has the objectives?

A. Yes.

Q. This is.... You sit on the Board of

this organization?
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A. Yes.

Q. It says "to service the Aboriginal
population, both on and off reserve."

A. Mm-hmm.

Q. And then it carries on: "The programs
take into consideration the best interests and well-
being of the child, specifically the programs that
recognize the uniqueness of First Nations culture,
heritage, and traditions of preserving a child's
cultural identity." Is that still.... Are those
still the objectives of this organization? They were

when you swore...

A. Yes.

Q. ...your affidavit. They continue to be
today?

A. Yes. They continue that (inaudible).

They haven't been mandated yet.

Q. Is there a prospect that they will be
mandated?

A. Well, to full, you know--to whatever the
other CAS's do across the country. They're not there
yet.

Q. Okay. If I take you--flip you back to
page 22 where you have the list. Are those.... I

take it those are all Ontario organizations in the
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sense that it's the province--within, geographically,

within the Province of Ontario?
MR. WILSON: Yes.
MR. YOUNG: And do they cover all--provide
services to all Aboriginal communities
within the Province of Ontario, or are some
left out of this list? Or, are there some
that have no access to Aboriginal Child and
Family Services, one of these nine
organizations?
MR. WILSON: I think it covers all, but I
can't say conclusively. I can't say
conclusively, but I believe it covers all.
MR. YOUNG: Will you let me know?
MR. WILSON: Yes. Can we just pause there
for a moment? Undertaking to advise whether
the list on page 22 of Exhibit "B" covers
all regions of Ontario? covers or services
Aboriginal persons in all of Ontario?

YOUNG: Yes.

WILSON: OQkay.

YOUNG: All right.

WILSON: Is that (inaudible)?

ARERAB

YOUNG : Yes. Subject to the

undertakings, those are all of my questions.
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Thank you for coming in.

MR. WILSON: Thank you.

% d ke de v ke gk e ok

THIS IS TO CERTIFY that the foregoing
is a true and accurate transcription
from the record made by sound recording
apparatus by Audrey Stewart, Certified
Court Reporter, to the best of my

skill and ability

Suzette S.M. Chrétien,

Certified Court Reporter.
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